
 
****************************************************************************** 

RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 
 

 Authorize the South Dakota School for the Deaf to lease some 12,960 square feet of the 
lower level of the main school building to Lutheran Social Services for a five year term at an 
annual rental of $110,160 on the other terms and conditions set forth in the attached lease 
document..  

SOUTH DAKOTA BOARD OF REGENTS 
 

Full Board 
 

AGENDA ITEM: 23 
 

DATE: December 4-5, 2013 
  
****************************************************************************** 
 
SUBJECT: SDSD lease to Lutheran Social Services 
 

The South Dakota School for the Deaf requests Board approval to lease the lower level of 
the main school building in Sioux Falls to Lutheran Social Services.  Following the transition of 
its face-to-face instructional programs, SDSD reduced its active use of the lower level 

 
LSS would use approximately 12,960 square feet of the lower level for its immigrant 

services programs which include English as a Second Language classes.  This usage should 
complement SDSD outreach programming by increasing awareness within immigrant 
communities of the opportunities available through SDSD to assist children with hearing 
disabilities.  National data suggest that some immigrant populations have a slightly higher than 
average incidence of hearing disabilities, so the programmatic co-location may enhance the 
effectiveness of the SDSD outreach. 

 
LSS will have its own entrance and reception areas. The lower level will need to be 

reconfigured for its use. All construction will be in accordance with the requirements established 
by the Office of the State Engineer and paid for by LSS.  

 
Attached is a lease to accomplish these objectives.  It provides for a five year tenancy 

with an annual rental of $110,160, or $8.50 per square foot, to be paid in monthly installments.  
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AGREEMENT BETWEEN 
LUTHERAN SOCIAL SERVICES OF SOUTH DAKOTA, INC. 

AND 
THE SOUTH DAKOTA BOARD OF REGENTS 

 
 This Agreement, made by and between the South Dakota Board of Regents (hereinafter 
called Lessor) and Lutheran Social Services of South Dakota, Inc. (hereinafter called Lessee); 
 

WITNESSETH 
 
THAT WHEREAS Lessee desires to rent a portion of the building owned by Lessor as shown on 
attached Exhibit A (the “Premises”) for the purposes herein contained; and 
 
WHEREAS Lessor is the owner of said building and is empowered to lease the property to the 
Lessee for the desired purposes; and 
 
WHEREAS, Lessee has agreed to lease said Premises under the terms and conditions hereof. 
 
NOW THEREFORE, in consideration of the mutual covenants and conditions herein contained, 
Lessor and Lessee agree as follows: 
 
1.0 Description 
 

1.1  Lessor does hereby lease, demise and let unto the Lessee the property herein 
described for the term and in accordance with the conditions herein set forth. 

 
The description of the real estate upon which the Premises is located is as follows:  
The lower level of the Berry Wright Educational Facility, located on the South 
Dakota School for the Deaf campus, with the following exceptions:  Mechanical 
room and corridor, Tech room (office room 10), and the elevator and elevator 
maintenance closet.   The Lessor will retain the right of access to those areas. The 
physical address is 2001 E. 8th St. Sioux Falls, SD 57103.  

 
1.2  Lessee will remodel at its sole cost and expense a structure encompassing 12,960 

square feet to provide office and classroom space as described in Attachment A, 
which is incorporated herein as though fully set forth, and interior furnishings, 
equipment and telecommunications infrastructure. The design and specifications 
will comply with the requirements fixed by SDCL §§ 5-14-11 through 5-14-13 for 
public improvements, and, upon completion of the facilities, copies of all plans, 
specifications and construction documents will be delivered to the Board of Regents 
in the formats that the State Engineer requires for the keeping of such records.  
Lessor will directly pay the Office of State Engineer fees in connection with the 
project described on Attachment A, and Lessee will reimburse Lessor within 30 
days of the invoice for the fees paid.  Such reimbursement will be considered 
Additional Rent hereunder. 
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1.3  Nothing in this Lease shall be construed as consent by the Lessor to subject the 
Lessor’s estate in the Premises to any lien or liability under applicable law.  Nor 
shall any provision of this Lease be construed to constitute or to authorize creation 
of obligations that might constitute an indebtedness of the Lessor or the State of 
South Dakota, within any constitutional or statutory limitation, and neither the 
taxing power nor the general credit of the Lessor or the State of South Dakota is 
pledged to performing any obligation assumed by, or devolving upon, Lessor 
hereunder pursuant to SDCL 5-29-15. 
 

1.4  Lessor hereby grants Lessee a right to enter onto the above-described real property. 
effective upon the due approval and execution of this Lease Agreement, to make all 
observations, measurements together with all other reasonable preparations for 
construction of structure described in Attachment A, and to construct the structure 
once the design, specifications and construction documents have been approved and 
delivered as provided in Section 1.2.  

 
2.0 Term 
 

The term shall be for the period of five (5) years from the date of April 10, 2014, and 
continuing until April 9, 2019, unless earlier terminated as provided in section 16 below. 

 
3.0 Rental Reserved 
 

The rental to be paid by the Lessee shall be a sum of $110,160.00 annually to be paid in 
equal monthly installments of  $9,180, the first installment to be paid on or before the 
10th day of April , 2014 and each succeeding installment to be paid monthly thereafter on 
or before the tenth day of each succeeding month.  
 

4.0 Expenses 
 

Lessee will be responsible for janitorial services and supplies as well as any costs for 
modifications or for repairs up to $250 associated with the Premises, for any capital costs 
requested by Lessee to the Premises if approved by Lessor as set forth herein.  Lessor 
shall be responsible for maintenance of any major HVAC & Mechanical items or 
infrastructure, exterior areas of the Premises, and common areas as set forth on Exhibit 
A, and maintenance of the exterior, including lawn care, snow removal and general 
upkeep of the grounds and parking lots... 
 
Utility Interruptions:   Lessor shall not be liable in damages or otherwise if the furnishing 
by the Lessor, or by any other supplier of any utility or other service to the Premises, 
shall be interrupted or impaired by fire, repairs, accident, or by any causes beyond the 
Lessor’s control 
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5.0.  As Is Acceptance   
 

Other than as stated below, Lessee takes and accepts the Premises in its “as is” condition.  
Lessor warrants and represents the Premises, to the best of its knowledge, is free from 
environmental hazard.   

 
6.0  Taxes and Assessments 
 

It is anticipated that no real estate taxes will be assessed on the property by virtue of this 
lease. Nonetheless, it real estate taxes are assessed, the Lessee shall pay all general 
property taxes and assessments which may be lawfully levied and assessed against the 
Premises during the term of this lease. 

 
Notwithstanding the foregoing, the Lessor shall assume and pay all special assessments 
for alley or street improvements, including sewers, curbing, paving, street maintenance 
and any and all other special assessments on alleys and streets contiguous to the 
Premises.  The Lessee shall be under no obligation to pay for any street improvement or 
street maintenance, which shall be an obligation of the Lessor. 

 
7.0 Easement 
 

No general dedication to public use of the streets or alleys contiguous to the leased lot is 
made by the Lessor, but the Lessee is granted an easement, during the term of this lease, 
for use of such streets and alleys by the Lessee, its successors and assigns, and for the use 
of the public for educational purposes. 

 
8.0.  Lessor Inspection Access   
 

The Lessor shall have reasonable access to inspect the Premises.  Lessor shall notify and 
schedule inspections with Lessee before such inspection takes place.  If it finds that any 
constituent structure, component, or system is in need of repair or maintenance, it shall 
notify the Lessee of such need.  If Lessee refuses or fails to perform such repair or 
maintenance, the Lessor may elect to treat such refusal as a breach and pursue its 
remedies under this Lease or as provided under applicable law.  Lessee shall permit no 
waste, damage, or injury to the Premises and will reimburse the Lessor for the cost of 
repairing any damage or injury caused or permitted by Lessee, its agents or invitees. 

 
9.0 Use of Premises 
 

9.1 Lessee shall conduct business in good faith, in a high grade and reputable manner 
not inconsistent with the mission of South Dakota School for the Deaf.  In such 
regard, the Lessee shall use the Premises for the following purposes only: 

 
The Lessee shall use said premises to deliver an educational program focused upon 
acquisition and development of the English language, assisting and facilitating the 
population served by the Lessee to access and become familiar with the services 
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and programs of the Lessor.  Lessee shall not at any time use said premises in such 
a way as to violate any applicable laws.  Lessee shall keep and maintain the 
Premises in a reasonable state of repair and preservation, and shall maintain it in 
such reasonable condition that the same shall not constitute a nuisance. 

 
9.2 Lessee shall not, without the Lessor’s prior written consent, conduct any auction or 

bankruptcy sales in or about the leased premises; nor abuse the buildings, other 
improvements, fixtures or personal property constituting the buildings, nor make or 
permit any noise or odor objectionable to the School; nor create, maintain or permit 
a nuisance thereon; nor do any act tending to injure the reputation of the buildings.  
Without the Board's prior written consent, Lessee shall not place or permit any 
radio or television antenna, loud speaker or sound amplifier, or any phonograph or 
other devices similar to any of the foregoing outside of the leased premises or any 
place where the same may be seen or heard on the grounds of the School. 

 
10.0 Maintenance 
 

10.1 The Lessee shall at its own cost and expense construct, repair, replace as needed 
and generally keep and maintain the leased premises and all of the improvements 
thereon and all furnishings and appurtenances in a clean and safe condition, 
ordinary wear and tear accepted, to the extent permitted under law.  Where 
furnishings or equipment have exceeded their useful life or become obsolete, 
Lessee may elect to substitute its own furnishings or equipment for Lessor’s.  In 
which case, Lessor will remove its furnishings or equipment without cost or 
expense to the Lessee.  Lessor shall not be required to make any ordinary repairs or 
improvements upon and to the leased premises, but retains the option to do so as 
provided in section 10.2 below. 

 
10.2  All improvements in or upon the leased premises, including all buildings structures, 

fixtures, heating, ventilating and air conditioning equipment, and all pipes, ducts, 
conduits, wiring, paneling, partitions, railings and the like, but excluding Lessee-
supplied personal property, furniture, signs and trade fixtures shall become the 
property of Lessor and shall remain upon and be surrendered with the leased 
premises at the expiration or sooner termination of the lease term as provided 
herein. 

 
11.0 Alterations 
 

11.1  The Lessee shall not be permitted to make alterations and improvements to the 
premises during the term of this lease without the prior consent of the Lessor, which 
will not be unreasonably withheld.  All such alterations or improvements shall 
comply with all applicable laws and ordinances and consistent with the 
requirements of the Office of the State Engineer for construction on Lessor’s 
buildings.  The Lessee shall consult with Lessor’s architect or other designated 
representative with respect to the plan and design of structural alterations and 
improvements to the premises.  All alterations or improvements and costs related 
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thereto shall be at Lessee’s expenses unless Lessor agrees to pay such expenses by 
prior written agreement. 

 
11.2  The Lessee shall not cause or permit any lien to be charged against the premises.  If 

Lessee’s occupancy results in any lien against the premises, the Lessee shall either 
cause the same to be satisfied or released within ten (10) days of attachment or the 
Lessee shall contest the same provided a bond is posted to insure upon final 
determination that the lien will be discharged and all costs are paid without cost to 
Lessor.  The Lessee shall also defend on behalf of the Lessor at the Lessee’s sole 
cost and expense any action, suit or proceeding which may arise from or relate to 
such liens.  The Lessee shall pay any damages, satisfy and discharge any judgment 
entered thereon and indemnify and save harmless the Lessor from any claim or 
damage. 

 
12.0 Signage 
 

Lessor shall have the right to approve all signage appearing on the exterior of the 
Premises.  It is the intention of Lessor to limit such signage to informational and 
identification types of signage.   

 
13.0 Surrender 
 

At the end of the lease term, all buildings, structures and original furnishings and 
equipment or their replacements on these premises shall become the property of Lessor.  
All demised premises shall be surrendered in good condition, damages from normal wear 
and tear excepted. 

 
14.0 Insurance and Indemnification 
 

14.1 The Lessee agrees to obtain at Lessee’s expense during the term of this lease  
adequate insurance against fire, the elements and other casualties, including so 
called extended coverage for the value of the leasehold improvements and Lessee’s 
furnishings,.  Lessor is not responsible for any damage to the leasehold 
improvements or furnishings. . 

 
14.2  Lessee shall also provide comprehensive liability insurance coverage of not less 

than $1,000,000.00, such policy to contain an endorsement naming the Lessor and 
the South Dakota School for the Deaf as additional insureds.  

 
14.3  Insurance for Lessee’s personal property located on the premises shall be the sole 

responsibility of the Lessee. 
 
14.4  Indemnification:   Absent willful misconduct by the Lessor or its agents, Lessee 

shall indemnify and hold the State of South Dakota, the Lessor, the South Dakota 
School for the Deaf, and their officers, agents and employees, harmless from all 
liabilities associated with the Premises and its use and operation thereof.  This 
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Section does not require the Lessee to be responsible for or defend against claims or 
damages arising solely from acts or omissions of the State of South Dakota, the 
Lessor, the South Dakota School For the Deaf, or their officers, agents, or 
employees or Subtenant(s) to be responsible for or defend against claims or 
damages arising solely from acts or omissions of the State of South Dakota, the 
Lessor, the South Dakota School For the Deaf, or their officers, agents, or 
employees. 

 
15.0 Holding Over 
 

Holding over by Lessee after the expiration of this lease, or any renewal or extension 
thereof, whether with or without the consent of Lessor, shall not operate to extend or 
renew this lease; and any such holding over shall be construed as a tenancy from month 
to month at the monthly rental which shall have been payable at the time immediately 
prior to when such holding over shall have commenced; and such tenancy shall be subject 
to all the terms, conditions, covenants and agreements of this lease. 

 
16.0 Termination 
 

16.1  If at any time during the term of this lease, or any extension or renewal thereof, the 
premises shall be totally or partially destroyed by fire, tornado, earthquake, or other 
calamity, then Lessor shall have the option to rebuild or repair the same, provided 
written notice of such intent to rebuild or repair shall be sent to Lessee within the 
period of thirty days after the damaging event, and to rebuild or repair the same in 
as good condition as they were immediately prior to such calamity.  In such case, a 
just and proportionate part of the rental herein specified shall be abated until such 
premises shall have been rebuilt and repaired.  In case, however, Lessor elects not 
to rebuild or repair said premises, Lessor shall so notify Lessee by written notice 
within the period of thirty days after the damaging event, and thereupon this lease 
shall terminate. 

 
16.2  In the event of termination of this lease under the terms of clause 16.1, the Lessee 

shall have a reasonable period of time to vacate the premises. 
 
16.3 Termination by Mutual Agreement: This agreement may be terminated by mutual 

consent of the parties.   
 
16.4  Termination for Default: This Agreement may be terminated, in whole or in part, 

by either party in the event of the failure by the other party to discharge fully its 
obligations under this Agreement.  Prior to such termination, the terminating party 
shall give 30 days' written notice of intent to terminate to the other party.  The 
defaulting party will have 30 calendar days from receipt of the notice to cure the 
default.  In the event the default is not cured, the other party may treat the default as 
terminating the lease and may pursue any remedies provided by law. 
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16.5 Termination by closure of the School for the Deaf, or inability of Lessee to meet its 
obligations to creditors.  If the Legislature closes the School for the Deaf or if 
Lessee gives notice of inability to meet its obligations to creditors, the Lessor and 
Lessee will meet in an effort to reach agreement about appropriate 
recommendations to be made to the Legislature for disposition of the Board’s 
reversionary interest in the Premises.  In any event, the Premises will revert to the 
South Dakota School for the Deaf, subject to Lessee’s rights to the personal 
property described herein. 

 
17.0 Non-Waiver 
 

The failure of either party to exercise any of its rights under this Agreement for a breach 
thereof shall not be deemed to be a waiver of such rights, nor shall the same be deemed to 
be a waiver of any subsequent breach, either of the same provision or otherwise. 

 
18.0 Binding on Successors and Assigns 
 

This Agreement shall be binding upon and inure to the benefit of the representatives and 
permitted assigns of the South Dakota Board of Regents and the successors and permitted 
assigns of the Lessor. 

 
19.0 Entire Agreement 
 

This Agreement (and its attachments) constitutes the entire understanding between the 
parties with respect to the subject matter hereof and supersedes any and all prior 
understandings and agreements, oral and written, relating hereto.  Any amendment hereof 
must be in accord with Article 20.0, “Modification.” 

 
20.0 Modification 
 

This Agreement may be amended at any time only upon mutual agreement in writing of 
the parties. 

 
21.0 Notice 
 

Any notice to either party hereunder must be in writing signed by the party giving it, and 
shall be served either personally or by registered or certified mail addressed as follows: 
 
TO THE LESSEE: 
Lutheran Social Services of South Dakota, Inc. 
Attn:   _________________ 
____________________ 
Sioux Falls, South Dakota 
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TO THE LESSOR: 
 
Executive Director 
South Dakota Board of Regents 
207 E Capitol 
Pierre, South Dakota  57501-3159 
 
With a copy to: 
 
Superintendent 
South Dakota School for the Deaf 
2001 E. 8th Street 
Sioux Falls, South Dakota 57103 
or to such other addressee as may be hereafter designated by written notice.  All such 
notices shall be effective only when received by the addressee. 
 

22.0  Remedies cumulative 
 

The various rights and remedies contained in this lease shall not be considered as 
exclusive of any other right or remedy, but shall be construed as cumulative and shall be 
in addition to every other remedy now or hereafter existing at law, in equity, or by 
statute.  No delay or omission of the right to exercise any power by either party shall 
impair any such right or power, or shall be construed as a waiver of any default or as 
acquiescence therein. One or more waivers of any covenant, term or condition of this 
lease by either party shall not be construed by the other party as a waiver of a subsequent 
breach of the same covenant, term or condition.  The consent or approval by either party 
to or of any act by the other party of a nature requiring consent or approval shall not be 
deemed to waive or render unnecessary consent to approval of any subsequent similar 
act. 
  

23.0 Headings  
 

The headings of the several articles contained herein are for convenience only and do not 
define, limit or construe the contents of such articles. 

 
24.0 Binding on successors 
 

The covenants, agreements and obligations herein contained, except as herein otherwise 
specifically provided, shall extend to, bind and inure to the benefit of the parties hereto 
and their respective personal representatives, heirs, successors and assigns.  The Board, at 
any time and from time to time, may make an assignment of its interest in this lease, and, 
in the event of such assignment and the assumption by the assignee of the covenants and 
agreements to be performed by the Board herein, the Board and its successors and assigns 
(other than the assignee of this lease) shall be released from any and all liability 
hereunder.  
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25.0  Force majure  
 

Whenever a period of time is herein provided for either party to do or perform any act or 
thing, that party shall not be liable or responsible for any delays, and applicable periods 
for performance shall be extended accordingly, due to strikes, lockouts, riots, acts of God, 
shortages of labor or materials, national emergency, acts of a public enemy, 
governmental restrictions, laws or regulations, or any other cause or causes, whether 
similar or dissimilar to those enumerated, beyond its reasonable control.  

 
26.0  Recording  
 

Lessee shall not record this lease without the written consent of the Board.  
 
27.0  Unenforceability  
 

Unenforceability of any provision contained in this lease shall not affect or impair the 
validity of any other provision of this lease. 

 
 
28.0 Governing Law 
 

This Agreement shall be governed by and construed under the laws of the State of South 
Dakota. 
 
 

 
IN WITNESS WHEREOF, the authorized representatives of the parties have executed this 
Agreement on this ___ day of __________, 2013. 
 
 
 
LUTHERAN SOCIAL SERVICES OF 
SOUTH DAKOTA, INC. 
 
 

SOUTH DAKOTA BOARD OF 
REGENTS 

by: ________________________________ 
 (name) 
 
 

by: ________________________________ 
 (name) 

its: ________________________________ its: ________________________________ 
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