
 
****************************************************************************** 

RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 
  

Ratify the collective bargaining agreement between the Board and the Council of Higher 
Education, Special Schools. 

SOUTH DAKOTA BOARD OF REGENTS 
 

Full Board 
 

AGENDA ITEM:  11 
 

DATE: May 16-17, 2012 
 

****************************************************************************** 
 
SUBJECT: COHE Negotiations, Special Schools Agreement 

 
The special school negotiations are complete.  The COHE membership has ratified the 

agreement, which will be in place for three years, through June 30, 2015.  A copy of the 
negotiated changes, together with summaries of their rationale, is attached for your review. 
 

The new agreement will incorporate the majority of provisions of the higher education 
interim terms that relate to grievance processing, disciplinary procedures, reduction in force 
procedures, control of performance standards, conflicts of interest and intellectual properties, 
personnel files, notices, and other matters that relate generally to contract and workplace 
management. 
 

Distinctive achievements embodied in the agreement include: 
 
• Decoupling base salary increase for completion of a graduate degree from salary policy. 

 
• Providing an alternative means for SDSD outreach staff to document progress towards 

American Sign Language mastery by means of continuing education. 
 

• The shift of unit members to a twelve month salary payout effective in 2013. 
 

• Eliminating separate descriptions of workload for SDSBVI and SDSD and revising the 
agreement to differentiate instead between classroom and outreach assignments.  
 

• Requiring classroom teachers to report for duty fifteen minutes before the start of classes. 
 

 

 
 
   



ATTACHMENT I     2 

 

TENTATIVE AGREEMENTS FOR AMENDMENTS TO THE 
BARGAINING AGREEMENT BETWEEN THE SOUTH DAKOTA 

BOARD OF REGENTS AND THE COUNCIL OF HIGHER 
EDUCATION: SPECIAL SCHOOLS 

MARCH 28, 2012 
 

PROPOSALS SUBJECT TO TENTATIVE AGREEMENT 

Conversion of “shall” to “will” throughout the document. 
 
Article XII will be shifted to become Article III. 
 

I. DEFINITIONS (Board Proposal) 
 
 For the purpose of this agreement: 

 
1.17 “Working file” includes any material, document, recorded observation, report, letter, message, note, 

professional correspondence or other information in any form (digitized or otherwise) collected and 
stored by any administrator in order to document the performance of a faculty unit member.  
 

This provision coordinates with an addition to § 15.1 that alerts faculty unit members to the 
practice of maintain working files to document performance. 

 
3.2 SPECIFIC MANAGEMENT PREROGATIVES (Board proposal) 
 

These management rights include but are not limited to the following: 
 

1. To utilize personnel, methods, and means in the most appropriate and efficient manner 
possible. 

 
2. To manage and direct the employees of the Board. 
 
3. To hire, promote, transfer, assign, reassign or retain employees in positions under the 

jurisdiction of the Board. 
 
4. To establish standards of conduct and performance for unit members, including policies 

regulating conflicts of interest and conflicts of commitment, together with reasonable work 
rules of conduct. 

 
5. To establish policies regulating intellectual property, except for matters related to sharing net 

royalty revenue. 
 
56. To suspend, demote, discharge or take other appropriate disciplinary action against 

employees for just cause. 
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67. To determine the sizes and composition of the institutions in its charge and to lay off faculty 
unit members as provided for under Articles IV, VII and XVI. 

 
78. To interpret the mission of each institution and the methods and means necessary to 

efficiently fulfill that mission, including the contracting out for or the transfer, alteration, 
curtailment or discontinuance of any services. 

 
The changes here recognize that the decision about the kind and quality of work expected from public 
employees are present questions of public policy, since such standards are inextricable from questions 
involving the kind and quality of services provided to the public.  Likewise, whether particular 
circumstances place public employees in an unacceptable conflict implicates a matter of public policy.  
Given their direct implications for public policy, such decisions are not properly the subject of 
negotiations.  Likewise, the preservation and management of property that inures to the public under 
law presents an inherent matter of public policy that must be reserved for decision by policy makers 
who are accountable through the political process.  The apportionment of royalty revenues, in contrast, 
presents an economic matter consistent with well established authority that makes compensation a 
mandatory bargaining topic. 
 

3.4  INCORPORATION BY REFERENCE(Board proposal) 
 
It is acknowledged by the parties to this agreement that there are statutes, regulations and Board policies that 
are, and have been, operative in the administration of the rights, entitlements and responsibilities hereunder, 
i.e., insurance, travel, judicial or administrative redress, etc. and that such enactments, promulgations and 
adoptions are subject to change and repeal.  To the extent such changes or repeals may occur during the term 
of this agreement, the results are deemed to be part of this agreement  

 
The parties acknowledge that the discretion of the Board or its administrators in matters involving terms and 
conditions of employment may be limited by statute, regulation or Board policy. The provisions of this 
agreement are intended to be consistent with such binding limitations.  Such extra-contractual requirements 
may change from time to time through legislative, executive, judicial or Board action, and the parties agree 
that where such changes prevent the operation of a term or condition of this agreement, the provisions of this 
agreement shall be deemed to have been overridden.  
 

3.5  GENERAL BENEFITS(Board proposal) 
 
Benefits Employee benefits provided by applicable laws, executive orders and regulations will not be denied 
because of exclusion from this agreement. 
 
Four times within the past year, claims have arisen that seek to use grievance procedures to pursue 
claims that arise under general tort or contract law or to challenge the constitutionality of policies that 
are not part of the agreement.  The changes here number among several intended to limit grievances to 
those arising under the agreement. See, also, 7.3(1) and 8.5 (7). 
 
 
6.1 STATEMENT (Board proposal) 
 
The parties reaffirm that their commitment to the objectives of affirmative action, equal opportunity and 
nondiscrimination is in accordance with state and federal law.  Redress for alleged violations of those laws by 
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either party may be pursued at law or through the procedures recognized under this agreement.  Further, the 
parties recognize that plenary jurisdiction for enforcement of civil rights and antidiscrimination laws is vested 
solely in the various state and federal agencies and the courts.  Further, the parties recognize that plenary 
jurisdiction for enforcement of civil rights and antidiscrimination laws is vested solely in the various state 
and federal agencies and the courts. Therefore, the parties agree that it is desirable that civil rights and 
discrimination grievances should first be pursued through the grievance machinery recognized under this 
agreement. Nothing herein contained should be construed to preclude the right of any faculty unit member 
to pursue those remedies provided by SDCL Chapter 3-18. 
 

In those cases where the grievance claimed alleges in whole or in part prohibited discrimination, 
the grievance procedures should comply with Board Policy No. 4:6, attached as Appendix N. The 
local CORE president will receive notice where required under § 15.3. This Board policy has 
been incorporated in order to reduce the likelihood that grievants and parties charged will be 
subject to multiple hearings. Time constraints will be adjusted to conform to those established 
under Board policy.  

 
In those cases where the grievance rests in whole or in part on allegations that an institutional action involved 
prohibited discrimination, the grievance will be pursued using the procedures stipulated in Board Policy No. 
1:18, attached as Appendix N.  The local COHE president will receive notice where required under Articles 
VII or XIII.  Board Policy No. 1:18 has been incorporated into this agreement in order to reduce the 
likelihood that grievants and parties charged will be subject to multiple hearings and to provide for orderly, 
consistent mechanisms to achieve a timely resolution to discrimination claims that may involve allegations of 
conduct by administrators, students, unit or nonunit faculty members or other persons employed or involved 
in institutional activities.   
 
The revisions here eliminate confusing references to external rights that subsist independently of the 
bargaining agreement, clarify the availability of contractual remedies and bring the nondiscrimination 
clause into alignment with existing Board policy. 
 
7.3  DEFINITIONS (Board proposal) 
  
For the purpose of this article: 
  

… 

2.   The phrase “formal grievance” means a grievance supported by that state a specific factual 
basis for the complaint that, if proven, would establish that an action attributable to the 
administration deprived the individual employee of a right arising under a specific term or 
provision of this agreement.  The term “grievance” does not include claims for damages or 
other general relief based upon allegations that sound in tort, claims for damages or other 
contract relief available solely through the judiciary, or claims alleging that provisions of 
this agreement, or incorporated statutes, rules or policies, violate constitutional or legal 
restrictions unrelated to terms and conditions of employment.   

 
Four times within the past year, claims have arisen that seek to use grievance procedures to 
pursue claims that arise under general tort or contract law or to challenge the constitutionality 
of policies that are not part of the agreement.  The changes here number among several 



ATTACHMENT I     5 

 

intended to limit grievances to those arising under the agreement. See, also, §§ 3.4, 3.5 and 8.5 
(7). 

7.5 CONFIDENTIALITY (Board Proposal) 
 
The grievance proceedings will be maintained as confidential, subject only to the necessity of the parties 
to prepare their cases.  All meetings and conferences No meeting or hearing conducted pursuant to § 7.7 
will be held in setting open to the public and witnesses will be directed not to disclose the substance of 
any matter disclosed to them in the course of a meeting or hearing.  Notwithstanding the foregoing 
assurances of confidentiality, where a grievant, a grievant’s representative, COHE or a third party causes 
or acquiesces to publication, whether in the press or otherwise, of information about the grievance or 
grievance proceedings, the administration or the Board shall have the power, but not the obligation, at its 
sole discretion to make such disclosures as it deems necessary to assure the public or interested parties of 
the regularity of proceedings or to correct misstatements of fact or otherwise misleading statements.  If 
the Board elects to issue a written statement to the public, it will provide the local COHE president with a 
copy of the statement.1  
 
Recent experience has shown that the Board and the administration must retain the ability to correct 
disinformation that has been propounded in an effort to create political pressures that circumvent 
contractual procedures.  This language merely empowers administrators to respond to breaches of 
confidentiality. 
 
The final sentence responds to a COHE request that notice be provided to the local COHE president 
whenever a press release issues. 
 
7.8  STEPS FOR PROCESSING A FORMAL GRIEVANCE (Board proposal) 

 
1. Step 1. Step 1:  Written Statement of Grievance.   

 
A grievance is initiated by filing a formal written statement of grievance to afford an initial 
opportunity to review the concerns raised. 
 

A grievant must first present a formal grievance at the lowest administrative level having authority to 
dispose of the grievance and with the COHE chapter president.  The grievance must be filed using the 
prescribed grievance form Appendix B--Grievance Form--Step 1. The faculty unit member, or each 
individual unit member where more than one files a grievance, must sign the grievance form. If a faculty 
unit member chooses to be represented by another person, the faculty unit member must provide the 
administration with written and personally signed notice that another person, organization or firm has 
been authorized to serve as the formal representative. No action taken by a representative will be 
recognized as having any effect under this agreement until such a signed notice has been received by the 
administration.  A duly authorized COHE officer may sign the form where COHE has brought the 
grievance to vindicate rights guaranteed to COHE under this agreement. 

 
The grievance must be filed within fifteen (15) working days of the date on which the grievant knew or 
should have known of the action or condition which occasioned the grievance.  This deadline is not 
extended for faculty unit members who follow the informal complaint procedure established in § 7.7. 

 

                                                           
1 Board counterproposal responding to questions COHE raised at the 1/5/11 bargaining session. 
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In order to satisfy the specificity requirements for formal grievances, faculty unit members usually must 
allege specific facts and circumstances that they know first hand or for which they can provide first hand 
witnesses.  Alternatively, faculty unit members may rely upon official governmental publications or 
other credible, published documents to ground their factual allegations.  They may also rely upon any 
factual inferences that may be drawn from such facts. 
 
Faculty unit members will not satisfy the specificity requirements if they cite only mere conclusions, 
general allegations and speculative statements.  Mere conclusions, general allegations and speculative 
statements cannot establish a factual ground for the claim that a provision has been misinterpreted, 
misapplied or violated. 

 
The administrator, upon learning of the grievance, will investigate the grievance as deemed appropriate 
and will respond to the grievant in writing within seven (7) working days; such investigation may include 
a private meeting with the grievant.   Notwithstanding the foregoing, if the office of the superintendent 
represents the lowest administrative level having authority to dispose of the grievance, then the grievance 
will be filed in the first instance at Step 2; in this circumstance, the applicable filing period remains fifteen 
(15) working days. 

 
 

2. Step 2. Step 2:  Preliminary Review of the Grievance by the Superintendent. 
 

All grievances submitted for action by the superintendent will be subjected to a preliminary review to 
determine whether they are subject to dismissal for failure to comply with procedural requirements 
or for failure to state a grievance or whether they are subject to summary disposition for failure to 
allege sufficiently well grounded facts to warrant a hearing. 

 
If the grievance is not resolved in Step 1, the grievant file a Step 2 grievance with the 
superintendent of the institution and the local president of COHE within seven (7) working days of 
the Step 1 decision. A Step 2 grievance is filed using the form found in Appendix C-- Grievance 
Form--Step 2. This form requires the legal name and personal signature of the individual grievant, 
or of a duly authorized COHE officer where COHE has brought the grievance to vindicate rights 
guaranteed to COHE under this agreement, a statement of the specific provision(s) of this 
agreement alleged to have been violated, the relief requested, and evidence that the grievant 
attempted an informal adjustment of the grievance, as required in Step 1, and a copy of the written 
response to the grievance by the administrator who considered the grievance. 

 
Where a submission is untimely, where the matters raised are excluded from the grievance procedures 
under § 7.3 (2), or where a faculty unit member fails to assert a specific factual basis for a complaint or 
fails to identify any specific term or provision of this agreement that would have been misinterpreted, 
misapplied or violated based upon such facts, the superintendent may dismiss the grievance summarily. 
 
If the superintendent, or designee, concludes that the submission is untimely or that the matters raised are 
excluded from the grievance procedures under § 7.3 (2), the superintendent, or designee, will notify that 
the grievance has been deemed withdrawn and no further proceedings will be required at Step 2 or Step 3. 

 
If the superintendent, or designee, concludes that the filing fails to assert a specific factual basis for a 
complaint or fails to identify any specific term or provision of this agreement that would have been 
misinterpreted, misapplied or violated based upon such facts, the superintendent, or designee, will notify 
the grievant of the specific deficiencies within five working days after receipt of the Step 2 filing. 
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The grievant will then have ten working days in which to supplement the materials previously filed. 
 

If no additional materials are filed within the time allotted, the grievance will be deemed to have been 
withdrawn and no further proceedings will be required at Step 2 or Step 3. 

 
If additional materials are filed, the superintendent, or designee, will have five working days from their 
receipt to determine whether the new materials cure the defects in the original filing. 

 
For the purposes of determining whether a grievance may be terminated at Step 2, a superintendent, 
or designee, may decide to investigate further the allegations raised by the grievant.  The decision to 
investigate further does not waive any defects that would justify termination of untimely or 
insufficient grievances.  If the superintendent, or designee, decides to conduct an investigation, the 
superintendent, or designee, will notify the grievant and the COHE president, and the deadlines for 
the Step 2 review will be extended by five working days.   

 
Likewise, the superintendent, or designee, may reserve resolution of preliminary matters pending 
further proceedings at Step 3.  The decision to reserve such matters does not operate to waive the 
right to dismiss a grievance on the basis of procedural or substantive defects.   

 
If the superintendent, or designee, concludes that the defect has been cured the grievant has satisfied 
the preliminary requirements and is entitled to a full investigation or that it is appropriate to reserve 
determination of preliminary requirements until the matter has been investigated further, 
superintendent, or designee, will notify the grievant that the grievance will proceed to Step 3, and the 
time limitations set forth thereunder will begin to run from the time that the superintendent, or 
designee, transmits such notice.  

 
If the superintedent, or designee, concludes that the defect has not been cured, the superintendent , or 
designee, will notify the grievant of that conclusion and its basis.  No further proceedings will be 
required at Step 2 or Step 3.  

 
3. Step 3, General Procedures for the Investigation and Resolution of Grievances.  
 
If, at the time of the notice and filing of the Step 2 grievance form, as above provided, grievant elects 
to invoke the intervention or assistance of a standing peer faculty committee, designated and 
constituted by COHE at the time of the notice, grievant shall so note on the grievance form, or that 
right shall be waived.  
 
Where a filed grievance complies with the requirements of this Article, or where the superintendent, 
or designee, otherwise believes it prudent to do so, the The superintendent, or designee, will conduct 
an investigation, which may include the services of a nonunit investigative panel, for the purpose of 
arriving at an ultimate decision on the merits.   
 
Grievants may invoke the assistance of a standing peer faculty committee, designated and constituted 
by COHE.   In order to preserve the right for the assistance of a peer faculty committee, grievants 
must indicate their choice to do so on the Step II Grievance form.  Failure to record that choice on the 
form waives the right.  
 



ATTACHMENT I     8 

 

Based on the investigative results of such investigation, the requirements of the bargaining agreement 
or Board policy and the recommendations that may be generated by the investigative process 
employed, the superintendent or designee will shall prepare a proposed decision on the grievance.  
 
In the proposed decision, under circumstances where all, or even a part of, the requested relief is to 
be denied grievant, the superintendent or designee will shall schedule a conference with the grievant, 
which will shall be held no sooner than four (4) working days after the superintendent or designee 
provides notice, pursuant to § 20.9, of the proposed decision shall be delivered to the grievant or his 
office.  At the time of the delivery of the proposed decision, grievant will shall also receive all 
material and documentation generated by the investigative process employed.  Further, the president 
of the local COHE chapter will be informed of the scheduled conference, as required in § 7.4, and 
will further be given, at such time, a copy of the proposed decision.  
 
At the time of the conference, grievant is entitled to present his or her position on the matter in issue, 
which may include investigative materials and recommendations of the peer faculty committee, if 
such was noticed as above provided.  In any case, the president will issue a written decision to the 
grievant and local COHE president within twenty (20) working days after the grievance was 
advanced to Step 3.  The decision will include a statement of the findings and conclusions supporting 
the decision.   
 
Except as otherwise agreed, all meetings in regard to Step 3 grievances will be held on the campus 
where the grievance occurs. 

 
4.  Step 4 Opportunity for Informal Resolution of the Grievance by the Executive Director 
 
If a grievance has not been resolved in Step 3, the grievant may submit the grievance to the Board on the 
prescribed form [Appendix D--Grievance form--Step 4].  The grievance must be accompanied by copies of 
Step 1 and Step 2 grievance forms, together with copies of all decisions rendered at Step 1, Step 2 and Step 
3.   The Step 4 form will be filed with the executive director within ten (10) working days following receipt 
of the Step 3 decision.  A copy of the Step 4 form will be sent by the grievant to the president of the 
institution and the COHE chapter president. 
 
The executive director will have fifteen (15) working days within which to attempt, at his discretion, a 
resolution through informal means. 
 
5.  Step 5 Procedures for the Resolution or further Investigation and Resolution of Grievances 
 

a. If no resolution is achieved within the time herein last provided, the executive director will 
shall within ten (10) working days determine whether the grievance presents any contested 
questions of fact or whether the contested matters may properly be determined as matters of 
law.  The executive director may make this determination in person or through a designee, 
but, before making this determination, the executive director shall afford the grievant and 
the administration opportunities to submit their rationale for convening a hearing or for 
dismissing the matter without a hearing.  The executive director may require the grievant 
and the institution to submit argument and authorities to identify the considerations that 
weigh in favor of their respective positions on the merits of the grievance, on the necessity of 
a full hearing or such other relevant matters as the executive director may request.  The 
executive director may refer the controversy to a hearing officer to determine whether the 
dispute can be settled on legal grounds or whether it requires a hearing.  If a matter has been 
referred to a hearing examiner under this subparagraph (a), the hearing examiner may 
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require the grievant and the institution to submit argument and authorities as provided 
above.  In charging the hearing officer under this paragraph, the executive director may 
direct the hearing officer to proceed under subparagraph (b) or (c) of this subsection as is 
appropriate to the hearing examiner’s conclusions about the necessity of a hearing.    

 
b. If a matter presents contested questions of fact, the executive director will shall, within the 

ten working day period allowed for making this determination, refer the formal grievance to 
a hearing examiner who, within ten (10) working days after his designation and 
appointment, will shall set the matter down for full hearing to be held no earlier than seven 
(7) working days and no later than fifteen (15) working days after his notice of appointment 
has been postmarked to COHE.  

 
Such hearing will shall be conducted in a confidential setting and all parties to the grievance 
will make no public statements about the case during the pendency of the proceedings. Both 
COHE and Board representatives are entitled to be present at the hearing. 
 

All parties to the grievance have the right to obtain witnesses and present evidence.  The 
institution(s) will cooperate with the hearing examiner in securing witnesses and in making 
available specifically identified and relevant documentary and other evidence requested by 
the grievant(s),; provided that the evidence is in the possession of the administration and that 
the administration relied upon the evidence when undertaking the challenged action  The 
institution has no obligation to secure evidence if its disclosure is to the extent not limited by 
contract or law or if disclosure would subject the institution, witnesses or third parties to 
annoyance, embarrassment, oppression or undue burden or expense.  If disclosure is 
requested of a third party or witness’s information, the third party or witness will be 
informed prior to the disclosure and will have the opportunity to be heard with respect to 
the disclosure Grievants will respond to requests to give testimony under oath, incidental to 
the processing of any grievance under this article, including submission to depositions used 
to assist a party to prepare for the grievance hearing.  For good cause shown, the 
hearing examiner may direct that other faculty unit members or administrators submit to 
such pre-hearing depositions. The parties to the grievance will have the right to cross-
examine witnesses. Where a witness cannot or will not appear, but the hearing examiner 
determines that the interest of justice requires admission of their statement, then the hearing 
examiner will arrange for a deposition.  The hearing examiner may grant continuances 
when requested by either party to enable either party to investigate evidence, or for any 
other reason deemed appropriate. The hearing examiner will keep a record of the 
proceedings. 

 
The hearing will not be conducted under strict rules of legal evidence and is not a contested 
case. Every possible effort will be made to obtain the most reliable evidence. 

 
The hearing examiner will make a recommendation to the Board which will take the form 
of findings, conclusions and an order of disposition and will be issued within fifteen (15) 
working days of the hearing or of the expiration of any briefing schedule established by the 
hearing examiner.  A copy of the recommendation will be provided to COHE, the 
grievant(s) and the superintendent.  The recommendation must be based solely on the 
record, pertinent institutional and Board policies, this agreement, and the law of the land. 
Whenever the recommendation reverses or modifies the Step 3 decision, it must be 
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accompanied by a statement of reasons and referred, along with the record, to the central 
office of the Board. 

 
The revisions to the grievance procedures have the overarching purpose of clarifying 
the relationship among the several stages in the grievance procedure. Step 2 has been 
provided a caption and an introductory paragraph to underscore that the purpose of 
this Step is to resolve preliminary matters.   

 
 
7.9 MISCELLANEOUS PROVISIONS (Board proposal) 
 
… 
 

7.  In the case of a grievance concerning a discipline pursuant to Article VIII or a 
termination pursuant to Article XIV, Faculty Unit Member Reduction Procedures, the 
burden of proof to prove the conduct charged or the factual basis for a reduction in force 
will rest upon the administration to the extent required by law.  In all other cases, the 
burden of proof will rest upon the grievant Grievants bear the burden of production. 
Grievants also bear the burden of persuasion by a preponderance of evidence for affirmative 
defenses to actions involving discipline, termination or reduction in force and for all claims 
that an administrative action misinterprets, misapplies or violates a specific right 
protected under this agreement or Board policy. 

 
 The change in subsection 7 merely states the accepted principle that grievants who raise 

affirmative defenses to avoid discipline, termination or RIF actions have the burdens of proof 
and persuasion with respect to such matters and with respect to questions of grievability.   

 
 
8.4 CONTINUING CONTRACTS 

 
 

Effective with contracts issued for the 2012-2013 academic year, faculty members employed at the 
School for the Blind and Visually Impaired who are in or beyond their third full year of 
employment who have attained their state endorsement in visual impairment (or as appropriate for 
their assignment in Orientation and Mobility, Low Vision, or Speech/Language Pathology) will be 
automatically reappointed for the following year, unless notice of intention not to renew the contract 
is received on or before the third Monday of March of any year. 

 
Effective with contracts issued for the 2012-2013 academic year, any faculty unit members 
employed at the School for the Deaf who are in or beyond the third full year of employment and 
who can provide evidence of intermediate level proficiency of American Sign Language as 
documented through a nationally recognized American Sign Language proficiency measure or  
satisfactory completion of at least two credit bearing courses in American Sign Language offered by 
an accredited postsecondary institution, or through an equivalently rigorous instructional program 
approved by the Superintendent, demonstrate proficiency in American Sign Language at a level 
appropriate to their principal teaching assignment will be automatically reappointed for the 
following year, unless notice of intention not to renew the contract is received on or before the third 
Monday of March of any year.  For purposes of this paragraph, teachers whose primary assignment 
is to the auditory – oral curriculum or to the outreach program shall be expected to demonstrate 
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mastery equivalent to the Level 2 on the American Sign Language Proficiency Interview, and 
teachers whose primary assignment is to the bilingual – bicultural program shall be expected to 
demonstrate mastery equivalent to the Level 3.5. The School for the Deaf will administer the 
American Sign Language Proficiency Interview. 
… 

 
The proposal reflects the change in operations at SDSD, and it embodies an altered approach 
to assuring that SDSD outreach consultants will be conversant in ASL.  Continuing contract 
status will be contingent upon successful completion of ASL classes.  Maintenance of 
proficiency will be addressed in conjunction with the salary supplement paid to unit members 
who maintenance of professional certification -- see § 17.2(1) below.  The expectation relating 
to ASL proficiency will become that unit members attain a level of intermediate proficiency or 
above on the Sign Language Professional Interview and that they demonstrate continued 
proficiency every five years. 

 
 

8.5 INDIVIDUAL APPOINTMENT CONTRACTS 
 
 

Faculty unit members shall receive written notice of appointment signed by the president, 
superintendent, or an authorized representative, for each year they are employed by the Board. The 
faculty member shall have twenty (20) calendar days from receipt of notice to accept the 
employment offer, and the employment contract shall not become binding until the notice of 
appointment is executed by both the faculty member and the appointing authority and returned by 
the faculty member to the institution.  Each notice of appointment shall contain at least the 
following elements: 
 
1.   Date offered to the faculty unit member; 
2.   Title or classification; 
3.   Beginning and ending dates of the contract; 
4.   Type of contract; 
5.   Any specific and special conditions and responsibilities of employment beyond the general 
responsibilities of the appointment; 
6.   A statement that the contract is subject to the constitution and laws of the state of South 
Dakota, policies and regulations of the Board, insofar as these may be govern terms and conditions 
of employment, and the provisions of this agreement; 
7.   Salary; 
8.   Tentative teaching assignments which will include, for example, grade level or group level: 
Early Childhood, Preschool, Primary, Intermediate, Junior High, High School, Vocational, Itinerant 
Outreach or Remedial.  Subject areas for assignments which are not in a self-contained classroom 
will be listed. 
9.   An agreement to report any intellectual properties created in the course of the unit member's 
employment to the appropriate institutional officer and to assign to the employing institution 
intellectual property rights to properties created in the course of their employment in accordance 
with the policies adopted by the Board and incorporated into the collective bargaining agreement. 

 
In reference to ¶ 6, four times within the past year, claims have arisen that seek to use 
grievance procedures to pursue claims that arise under general tort or contract law or to 
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challenge the constitutionality of policies that are not part of the agreement.  The changes here 
number among several intended to limit grievances to those arising under the agreement. See, 
also, ¶¶ 3.4, 3.5 and 7.3 (2). 
 
Paragraph 8 merely updates the lexicon used to designate the role of the outreach consultants. 
 
Paragraph 9 is to be removed both because COHE and the Board previously agreed not to 
require annual execution of agreements to assign IP and because the Board proposes to 
remove from the bargaining agreement those portions of the IP policy that it has determined to 
be nonnegotiable.  

 
8.6 CONTRACT YEAR 

 
 

The contract year for the special schools will be set by the Board relative to the following 
guidelines: 

 
1.   The school year for nine (9) month faculty unit members will not be based upon the number of 

student contact hours required under South Dakota Department of Education accreditation 
standards, subject to allowance for professional training days and weather- related calendar 
adjustments.  New faculty unit members will have no more than two (2) orientation days. In 
addition, all faculty unit members will have no more than five (5) professional days prior to the 
beginning of the first day of class, which may include a registration day.  At least one (1) 
professional day or two half-days, prior to the first day of classes, will be devoted exclusively 
to the teachers' classroom preparation.  Except as provided in § 8.6(10 7), nine (9) month 
faculty unit members will not be required to report for work more than seven (7) working days 
for new faculty unit members or five (5) working days for returning faculty unit members prior 
the first day of classes or to work more than five (5) working days after the last day of classes. 

 
2.   No faculty unit member will be required to work on Saturdays or Sundays, except for fall 

registration, which will be deemed to be a contact half-day. 
 
2.   The contract year for ten (10) month faculty unit members will not exceed 195 200 contact 

days, plus professional days as specified for nine (9) month faculty unit members. Based upon 
the needs of the program, the contract year will begin approximately ten (10) working days prior 
to nine (9) month faculty unit members and conclude approximately ten (10) working days 
following nine (9) month faculty unit members. 

 
4.   The employment contract period for twelve (12) month faculty unit members will begin on 

July 1 and end June 30. 
 
3.  No student contact days or working days will be held on legal state holidays, with the exception 

of Veterans Day.  If Veterans Day is a scheduled contact day, faculty unit members will have 
an additional day added to another vacation period.  At SDSD, the Veteran's Day exception 
applies only when Veteran's Day falls on a Tuesday, Wednesday, or Thursday. 

 
4.   If scheduled student contact days hours for nine (9) month faculty unit members are less than 

175 days the number of student contact hours required under South Dakota Department of 
Education accreditation standards due to inclement weather, or other unforeseen conditions, 
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additional contact days will be agreed to by the parties.  If the parties cannot reach 
agreement, the superintendent will designate the replacement days.   These days will be within 
the contract period or immediately following the end of the contract period if it is unworkable 
to schedule such within the contract period. 

 
5.  If a faculty unit member who is assigned to classroom instruction is requested by the 

administration and agrees to provide curriculum or staff development consulting services/in- 
service to local education agencies prior to the start of the regular school year and must miss the 
time designated for classroom preparation, the faculty unit member will receive comparable 
release time for such classroom preparation prior to meeting classes. 

 
6.  If a faculty unit member volunteers to work outside the contract year and such work is approved 

by the administration, the work time will be compensated or the work time during the contract 
year will be reduced on a one to one basis. 

 
7.   Outreach consultants on nine- or ten-month contracts may be scheduled for duties at any 

time during the fiscal year, provided that the aggregate numbers of days on duty may not 
exceed the number of duty days scheduled for unit members serving on standard nine- or ten-
month contracts.  The administration will consult with faculty unit members before scheduling 
duties outside the standard nine- or ten-month contract year, and it will make reasonable efforts 
to accommodate faculty unit members' summer activities. 

 
 

8.9 TWELVE MONTH SALARY PAYOUT (Board proposal) 
 

Beginning July 1, 2012 2013, and subject to the exceptions provided herein, base salary earned by all 
faculty unit members serving on full-time appointments will be scheduled for payout over twelve months 
irrespective of the length of the base appointment. Voluntary deductions from base salary, payroll 
taxes, retirement system contributions and employee benefit payments will be prorated over the full 
twelve month period.  Salary payments to faculty unit members serving on less than nine-month full-
time contracts will be prorated over the stated term of the appointment. 
 
The payment of base salary over a twelve month period does not change the period when unit 
members are under active contract for service, nor does it permit the assignment of additional duties 
outside the dates of the base appointment, except as otherwise provided in this agreement. 
 
Payments for additional service, e.g., overload or summer session contracts or research grant summer 
stipends, will be paid as earned, and required payroll taxes and retirement system contributions based 
on the additional salary will be withheld from such payments. 
 
Unit members who will satisfy the rule of 85 or who otherwise will be or will become eligible for 
retirement between July 1, 2012 2013 and June 30, 2015 2016, may elect to continue to receive salary 
payments as earned during that time period, subject to proration of elected benefit premium 
payments.  To exercise this election, such unit members must provide the institutional chief academic 
officer and the institutional human resources director written notice no later than May 1, 2012 2013, 
that they will continue to receive salary as earned.  If a unit member who makes the election provided 
under this paragraph accepts a full-time appointment for a term beginning on or after July 1, 2015 
2016, payments under the new appointment will be paid out over twelve months.  If a unit member 
who is eligible to make the election provided in this paragraph fails to do so on or before May 1, 2012 
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2013, the right to make the election shall terminate and the unit member’s salary will be paid out over 
twelve months.  Eligible unit members who initially elect to continue to receive base salary as earned, 
may rescind their election on or before July 1, 2013 2014 or July 1, 2014 2015.  

 
The majority of unit members at two universities have already elected to receive payments on 
this schedule.  By transitioning all unit members to the same basis, it should be possible to 
achieve economies in administration of the salary and benefits programs. Additionally, when 
faculty unit members serving under a nine month appointments terminate their employment in 
good standing or retire, they will continue to receive wages, e.g., from the end of the spring 
term through the following August.  This will provide them with an additional quarter of 
credited service under the South Dakota Retirement System rules. 
 
The proffered terms specify that receipt of payments over twelve months does not itself 
authorize the assignment of duties during times outside the nine, ten or eleven month term of 
active service.  They also clarify that sums earned pursuant to contracts for additional service 
will be distributed as earned.   
 
Finally, the proposal recognizes that persons who retire during the first three years after the 
shift takes effect would suffer a reduction in final average compensation.  The proposal 
permits persons who are or who become eligible for retirement between July 1, 2012, and June 
30, 2015, to opt out of the shift for that term.   This will allow them to avoid any adverse effects 
on final average compensation, so long as they retire during the three year opt-out.  Unit 
members remain free to decide to continue their employment, but they will be shifted to twelve 
month payouts. 
 

9.1 WORKDAY--SOUTH DAKOTA SCHOOL FOR THE BLIND AND
 VISUALLY IMPAIRED CLASSROOM TEACHERS (Board 
Proposal) 

 
 

The workday for the faculty unit members who are assigned to classroom instruction on the 
campus of the SDSBVI will commence at 8:00 7:45 a.m. and end at 3:45 p.m., except for Fridays 
when the day will end at 3:30 p.m., with a forty-five (45) minute duty-free lunch period.  
Faculty unit members whose classes begin at the first period of the day shall be in their 
classrooms and prepared to begin instruction at that time. Other salaried faculty unit members 
will be accessible to students or the public during scheduled hours as approved by supervisors. 

 
Faculty unit members whose assigned duties require travel or home visits will have a flexible 
schedule to accommodate the needs of school districts, students and their families. Total weekly 
workload hours will remain comparable to those of other faculty. 

 
When attendance is required at IEP meetings or other scheduled meetings during lunch or after 
school hours, the administration will make a reasonable effort to adjust the faculty unit member’s 
schedule accordingly. 

 
Part-time faculty unit members will work only that portion of the day/week which is equal to 
their percentages of a full-time unit member.  Part-time faculty unit may be required to 
participate in faculty meetings or scheduled professional activities if such meetings or activities 
fall during their assigned working hours. 
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If, in the judgment of the administration, it is necessary that a part-time faculty unit member 
attend professional activities which are scheduled during other than the faculty unit member's 
normal working hours, a part-time unit member may be required to attend and will be 
compensated for the additional working hours. 

 
An  effort  will  be  made  to  assign  committee  responsibilities  equitably.     Committee 
assignment which will require attendance beyond the faculty unit member's workday will be 
discussed with the faculty unit member prior to assignment. 

 
 

SDSBVI anticipates changing its calendar to begin school after Labor Day, since too 
many families elect not to bring children to the institution for earlier start dates and 
thus make it impossible to start before that time.  This would reduce the number of 
class days by one week.  By requiring faculty unit members to report to school fifteen 
minutes before the beginning of class, the classroom teachers will be rendering service 
for a significant portion of the lost time.  Moreover, the additional time to prepare for 
the class assures that a teacher will be present in the classroom when the children 
arrive and that instruction can begin at the designated time.  Both of these 
consequences should provide better service to the students. 
 
The material that has been removed from the section either duplicates the revised 
provisions of § 9.2 or reflects concerns that reflected, primarily, the SDSBVI teaching 
staff and are no longer pertinent to the contract. 

 
 

9.2 WORKDAY--SOUTH DAKOTA SCHOOL FOR THE DEAF OUTREACH CONSULTANTS 
 
 

The workday for the faculty unit members who are assigned to classroom instruction on the 
campus of the SDSD will commence at 8:00 a.m. and end at 3:45 p.m., with a forty-five (45) 
minute duty-free lunch period.  Faculty unit members whose classes begin at the first period of the 
day shall be in their classrooms and prepared to begin instruction at that time.   Other 
salaried faculty unit members will be accessible to students or the public during scheduled hours as 
approved by supervisors. 

 
Faculty unit members may volunteer for noon duty and will be paid at the rate of $13.00 per hour 
for each lunch period worked.  If volunteer assistance for noon lunch duty is insufficient to fill 
the noon lunch hour schedule, the superintendent will have the right to schedule other faculty unit 
members to lunch duty on a reasonably equitable basis to fill the balance of the noon lunch period.  
Involuntarily scheduled unit members will be paid at the same rate as those who were voluntarily 
assigned to noon duty. 

 
When attendance is required at IEP meetings or other scheduled meetings during lunch or after 
school hours, the administration will make a reasonable effort to adjust the faculty unit 
member’s schedule accordingly. 

 
Part-time faculty unit members will work only that portion of the day/week which is equal to their 
percentages of a full-time unit member.  Part-time faculty unit may be required to participate in 
faculty meetings or scheduled professional activities if such meetings or activities fall during their 
assigned working hours. 
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If, in the judgment of the administration, it is necessary that a part-time faculty unit member attend 
professional activities which are scheduled during other than the faculty unit member's normal 
working hours, a part-time unit member may be required to attend and will be compensated for the 
additional working hours. 

 
Outreach consultants will have a flexible schedule to accommodate the needs of school districts, 
students and their families.  Weekly workload hours will remain comparable to those of other 
faculty  classroom teachers. 

 
An effort will be made to assign committee responsibilities equitably.  Committee assignments 
which will require attendance beyond the faculty unit member's workday will be discussed with the 
faculty unit member prior to assignment. 

 
These changes reflect both the fact that classroom instruction is no longer addressed through 
an SDSD facility and the fact that both SDBVI and SDSD employ outreach consultants. 

 
9.5 SUBSTITUTES (Board Proposal) 

 
 

It will be the responsibility of the administration at the special schools to secure substitutes when 
deemed necessary by the administration.  Faculty unit members will not be required to assume 
responsibilities for students of absent faculty, except in situations of less than one-half day duration, 
when the administration cannot cover the class.  Where regular faculty unit members are utilized as 
substitutes, such assignment will be made equitably.  If a faculty unit member gives up a 
scheduled preparation period to teach a class for a colleague, the faculty unit member will be 
compensated at the curriculum rate.  The curriculum rate will be determined by the superintendent 
and the local COHE president. 

 
Scheduling for Individual Educational Program (IEP) meetings will attempt to avoid use of faculty 
unit members as replacement faculty; however, faculty unit members may be used if necessary. 

 
There is no need to separate out IEP meetings for different treatment from other situations 
necessitating service as a substitute.   
 

 
9.6 PREPARATION PERIODS (Board Proposal) 

 
 

Preparation periods are provided to allow faculty unit members to prepare their instructional plans 
and materials.  If a faculty unit member needs to leave the campus for a class-related activity or 
emergency, the faculty unit member will sign out at the principal's office before leaving and sign in 
upon returning to the campus. 

 
Class preparation time at the School for the Blind and Visually Impaired will not amount to less 
than 60 minutes per workday, nor less than 400 minutes per workweek.  Part-time faculty unit 
members' class preparation time will be prorated for those who do not have a full-time teaching 
assignment.  Class preparation time will also be prorated during those weeks when classes meet less 
than the normal workweek. 
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Class preparation time at the School for the Deaf will amount to not less than sixty minutes per 
work day, nor less than 515 minutes per work week.  Administration reserves the right to schedule 
events such as, but not limited to, faculty meetings, in-service programs, and collegial planning 
activities, from 2:15 – 3:45 p.m. on Fridays.  To the extent reasonably practical, the 
administration will provide 48 hours advance notice of such events. Class preparation time will be 
prorated for part-time faculty unit members and for those faculty unit members who do not have 
full-time teaching assignments.  Class preparation time will also be prorated during those weeks 
when classes meet less than the normal work week. 
 
At both institutions, the The administration will schedule planning times for unit members assigned 
to provide classroom instruction to facilitate collaborative planning or staff meetings.  The 
administration may require unit members to devote planning time to such collaborative activities. 

 
 

These changes reflect both the fact that classroom instruction is no longer addressed through 
an SDSD facility. 

 
9.8 OUTSIDE EMPLOYMENT (Board Proposal) 

 
 

The statutory provisions regarding dual employment are at SDCL §§ 3-8-4 to 3-8-4.3.  The Board and the 
institution will not infringe upon a faculty unit member's privilege to engage in consulting or other 
employment outside the institution's regular day class schedule during the academic year, so long as the 
other employment does not adversely affect or conflict with the faculty unit member's performance of his 
primary responsibilities to the institution.  In the event of any question about such conflict, the faculty 
unit member will have the burden of proving that there is no conflict.  Faculty unit members who engage 
in outside employments or other endeavors for profit that relate to their academic expertise or that 
emphasize their institutional affiliation will report these outside activities as part of their annual 
performance evaluation. To the extent permitted under SDCL §§ 3-8-4 to 3-8-4.3and Board policies 
regulating conflicts of interest and commitment, faculty unit members may pursue other outside 
endeavors for profit. 

 
The changes here proposed assure consistency between this section and the Board’s policies 
involving conflicts of interest and commitment. 

 
 

9.11 COMMITTEE ASSIGNMENTS 
 
 

An effort will be made to assign committee responsibilities equitably.  Committee assignment 
which will require attendance beyond the faculty unit member's workday will be discussed with the 
faculty unit member prior to assignment. 

 
This provision originally reflected concerns voiced by classroom teachers at the School for the 
Deaf.  The change in operations at the school obviates the need for this language. 

 
 

13.1 PREAMBLE (Board proposal) 
 

The credibility and effectiveness of faculty and institutions are derived from the high standards of 
conduct and integrity demonstrated by those who generate, refine, and transmit knowledge.  To protect 
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and maintain the status of the profession, criteria and procedures for just cause actions are needed to 
provide for the rare occasions when established standards of conduct are violated.  Just cause requires 
quick and efficient action when the standards and reputation of institutions and their faculties are 
jeopardized; it also requires meticulous due process to protect the rights of individuals and to guard 
against arbitrary and heedless actions.  The burden of proof for any just cause action rests with the 
administration; any action is subject to the due process requirements specified in Articles VII and XIII of 
this agreement. 
 
The parties acknowledge that the faculty of the South Dakota special schools has maintained a 
commitment, over generations, to adhere to the highest standards of academic professionalism and 
decency; and that the expectations of lawful conduct, academic rigor and service to larger social 
goods that characterize the historic and accepted ethos of the teaching profession, must continuously 
be maintained. 
 
The Board, through its institutional administrators, is responsible for maintaining a competent, 
productive, effective and ethical workforce and to assure observance of obligations and rights established 
by law, rule or policy and implicated in university operations.  This authority extends to supervision of 
faculty unit member conduct.  The Board and its administrators possess the inherent power to discipline 
faculty unit members who fail to adhere to expectations for competent, productive, effective and ethical 
teaching, research or service, who violate laws, rules or policies implicated in university operations, or 
who engage in misconduct, neglect of duty, insubordination or otherwise unacceptable conduct.  This 
article assures that the exercise of the power to discipline comports with the requirements of due process. 

 
 

The preamble was confusing and rife with dubious assertions.  It served no substantive 
purpose.  The revision describes the origin of the power to discipline, its purpose and the object 
of the article. 
 

13.2 ALTERNATIVE MEASURES (Board proposal) 
 

In the most usual cases, where institutional administrators are concerned that a faculty unit member has 
not met expectations for competent, productive, effective or ethical performance or has engaged in 
conduct that might warrant corrective action through disciplinary measures, initial actions may be 
informal conversations to reinforce administrative expectations.  Likewise, ordinarily, disciplinary 
actions may be applied progressively with resort to coercive or punitive measures coming after less 
intrusive actions have failed to change the faculty unit member’s behavior.     
 
Nothing in this section either precludes or requires such usual and ordinary practices.      
With full recognition for the foregoing, the  The Board has delegated to institutional administrators 
provisional authority to may discipline faculty unit members for performance deficiencies or failure to 
adhere to expectations for competent, productive, effective and ethical teaching, research or service, 
violation laws, rules or policies implicated in university operations, or misconduct, neglect of duty, 
insubordination or otherwise unacceptable conduct, as defined including such conduct identified in 
Appendix E Board Policy No. 4:14 (2) Code of Professional Conduct.  The authority delegated to 
institutional administrators must be exercised consistently with Board policy.  The delegated authority 
includes the power to determine the discipline to be imposed and its effective date. 
 
Taking into consideration the nature of the performance deficiencies or unacceptable conduct 
circumstances that warrant discipline, past service, scholarly achievements or other mitigating or 
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aggravating circumstances, any performance deficiencies, whether or not identified in evaluations 
conducted pursuant to Article XI, or unacceptable conduct, as herein referenced and attached, may result 
in discipline may include any of the following alternative actions: 

 
1. Warnings; 
2. Warnings to be filed with the personnel file of the faculty unit member; 
3. Required counseling training related to the conduct that occasioned discipline, such as, by way 

of illustration and without limitation, training in anger management or training in compliance 
with antidiscrimination obligations; or  

4. Required treatment for current substance abuse at the cost of the faculty unit member; 
4 5. Temporary suspension Suspension from duties with, or without, loss of pay commensurate 

therewith; 
5 6. Reassignment; 
6 7. Demotion; 
7 8. Discharge. 
 
These revisions attempt to articulate differences in the circumstances that may trigger 
disciplinary action, and permit disciplinary measures in addition to those specifically 
enumerated.   
 

13.3 PROCEDURES (Board proposal) 
 

Except in the case of all warnings under subparagraph 1 and 2 above, if 
 

1. The following procedures apply to all disciplinary measures other than warnings and warnings 
filed in the personnel file. 
  

The disciplinary procedure comprises two stages.  The first, informal stage is designed to provide 
an initial check against mistaken decisions, by creating an opportunity to determine whether there 
are reasonable grounds to believe that the charges against the employee are true and support the 
proposed action.  At the first stage, the faculty unit member will receive oral or written notice of 
the allegations, an explanation of the evidence, and an opportunity to respond.  At the close of the 
first stage informal hearing the administration may impose the selected discipline.   The second 
stage assures clear and actual notice of the reasons for termination in sufficient detail to enable 
presentation of evidence relating to them; notice of both the names of those who have made 
allegations against the faculty unit member and the specific nature and factual basis for the 
charges; a reasonable time and opportunity to present testimony on any disputed issue of material 
fact; and a hearing before an impartial decision-maker.   
 

Stage One: Informal Pre-Discipline Hearing 
 

If the administration determines that probable there are reasonable grounds for discipline 
exists, the faculty unit member will be furnished written notice of the allegation 
allegations supporting the determination, an explanation of the evidence relied upon by 
the administration and the administration's intended disciplinary action. At the same time, 
the COHE chapter president will be notified that the administration intends to discipline 
the faculty unit member.  The matter will be discussed with the faculty member at a 
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personal conference which will be held at a time not sooner than ten (10) working days, 
nor later than fifteen (15) working days from the date of the transmission of the written 
notice, unless otherwise agreed by the faculty unit member and the administration.  The 
faculty unit member may bring to this meeting a representative chosen by the faculty unit 
member.  At the close of the personal conference, or within five working days thereafter, 
the administration will notify the faculty unit member of the disciplinary action it will 
pursue whether it will discipline the faculty unit member, and if so, what discipline it will 
impose how and the effective date of the discipline. 

 

Stage Two: Post-Discipline Hearing Rights 
 

Faculty unit members who are subject to discipline have been disciplined after 
completion of Stage One hearings may challenge the action through the grievance 
procedures established in Article VII of this agreement.  Any grievance appeal under this 
section will begin at Step 2.  The grievance conference required at Step 2 must be held by 
the president, or in the absence of the president, the acting president, and may not be 
designated delegated to any other person.  
 
When the disciplinary action is a discharge and the individual invokes the grievance 
procedures, the faculty unit member will be placed on interim suspension as provided in 
§ 13.4 during the pendency of grievance before the institution or the Board. 

 
The administration may suspend a faculty unit member with pay, pending notification of the discipline to be 
imposed, if the character of the charges and the nature of the conduct warrant such action.  Suspension may 
be without pay  where the nature of the misconduct involves injury to or gross interference with others  or 
otherwise compromises the public’s confidence in the ability of faculty unit member to discharge the 
responsibilities of his or her position. 

 
In all cases, the burden to prove the conduct charged will rest with the administration To the extent provided 
by law, the administration will bear the burdens of production and persuasion to prove conduct warranting 
discipline. Faculty unit members will bear the burden to prove affirmative defenses, bearing both the 
burdens of production and persuasion for such defenses and for any claims that an administrative action 
misinterprets, misapplies or violates a specific right protected under this agreement or Board policy 

 

2. Faculty unit members may respond to warnings filed in the personnel file, and their responses 
will be attached to such warnings. 
 
 A faculty unit member will have five working days from the time that the institution provides 
notice, pursuant to § 20.9, of its intention to place a warning in the personnel file to notify the 
department head that the unit member will submit additional comments or that a peer group will 
be requested.   

When a faculty unit member requests that the warning letter be sent to a peer group established by COHE for 
additional signed recommendations to be attached to the warning letter, the warning letter will be forwarded 
to the peer group within five working days.  The peer group recommendations will be forwarded to the 
department head no later than fifteen working days after the warning letter has been forwarded to it, and the 
recommendations will be attached to the warning letter. 
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Placement of a response or a peer review statement in the personnel file will not relieve the faculty unit 
member of the obligation to comply with the directive stated in the warning letter.   
 

The revisions here seek to differentiate more clearly between the informal hearing that 
precedes discipline and access, through the negotiated grievance procedures, to evidentiary 
hearings before an impartial hearing officer to challenge disciplines that have been imposed.  
Accommodations have also been proposed to permit faculty unit members to attach responses 
to the warning letter. 

 

13.4 INTERIM SUSPENSION (Board proposal) 
 

Unlike a disciplinary suspension under paragraph 5 of § 13.2, an interim suspension from duties 
during the pendency of an active review of allegations of conduct warranting discipline is not deemed 
to be a discipline under this article or during the pendency of a grievance brought to challenge a 
discharge .     
 
The decision to place a faculty unit member on interim suspension pursuant to this section does not 
require compliance with the Stage One notice procedures set forth in § 13.4, but an informal pre-
suspension process will ordinarily be provided.  Absent the need for quick action or manifest 
impracticality, a faculty unit member will be informed, either orally or in writing, of the basis for the 
suspension, given an explanation of the evidence supporting the action and afforded an opportunity to 
respond before being placed on interim suspension.   
 
In circumstances that require quick action or where the pre-suspension process is impractical, and 
where independent third-party findings confirm reasonable grounds for the allegations against the 
faculty unit member, the administration may place a faculty unit member on interim suspension 
before providing the requisite information, explanation and opportunity to respond. 
 
The In exceptional circumstances, the administration may withhold pay. Such suspension without pay 
ordinarily is appropriate, where the circumstances that trigger the interim suspension implicate public 
trust in ways that would preclude the unit member’s continued discharge of assigned responsibilities. 

 
These revisions differentiate between interim suspensions and disciplinary suspensions and 
call for informal notice and opportunity to respond in most circumstances. 

13.5 NONDISCIPLINARY ACTION  (Board proposal) 
 
The procedures set forth in this article will also be used, to the extent practicable, where incapacity 
prevents a faculty unit member from discharging essential functions.   

 
For cause termination is proper where an individual’s inability to perform essential functions 
involves no allegation of misconduct or fault.  This provision provides express notice that the 
article is available for those misfortunate circumstances when an involuntary separation 
becomes necessary do to incapacity. 
 

14.1 GENERAL PROVISIONS (Board Proposal) 
 
 

If it becomes necessary to terminate the contractual rights of faculty unit members because of 
governmental action, significant loss of enrollment, consolidation of departments, or other 
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reorganization, dropping of courses, programs, or activities, or financial exigency, the Board may, 
notwithstanding any other provision of this agreement, terminate the appointments of faculty unit 
members in accordance with the provisions of this agreement. 

 
The superintendent of the institution will notify any individual faculty unit member of termination 
and provide the local president of COHE or the UniServ director of COHE the reasons for the 
reduction and the faculty unit members to be affected under the proposal, in order for COHE to have 
the opportunity to respond.  Such response will be within ten (10) working days of the president's 
or superintendent's notice.  Upon request of COHE, the superintendent will schedule a meeting to 
discuss the response.  An effort will be made to provide notice of intent to utilize the provisions 
of this article, as soon as practicable. 

 
In addition to the rights afforded a faculty unit member under the provisions of Article VII, 
Contract Disputes, of this agreement, wherein the burden of proof will rest upon the Board, every 
faculty unit member whose contract will be significantly modified, terminated, not renewed, 
lengthened or shortened, shall be afforded, on written notice to the Board to be mailed no later than 
fifteen (15) days from the administration's notice of intention, an opportunity for an appropriate 
hearing before the Board in executive session. Such hearing shall be held at the next scheduled 
monthly meeting of the Board following the running of the fifteen (15) day notice period, or at a 
specific meeting to be scheduled, noticed and held no earlier than fifteen (15) days following the 
administration's notice of intended reduction as above provided. 

 
 

The procedural provisions for individual hearings in executive session before the Board are 
unworkable. In fact, it has not been used since 1989.  Since the very first bargaining 
agreement, executed May 21, 1981, the agreement has stipulated that faculty unit members 
have recourse through the bargained grievance procedures review of disputes arising from 
reductions in force.  This approach will provide a more serviceable and regular mechanism to 
review disputes arising from reductions in force. 

 

14.4 FURTHER PROVISIONS (Board proposal) 
 

A faculty unit member terminated pursuant to the provisions of this article may institute a grievance 
under Article VII, Contract Disputes, and the burden of proof will rest with the administration to the 
extent required by law.  Any grievance challenging an action taken under this article will begin at Step 2 
of the procedures outlined in § 7.7. 

 
The new language parallels the language of Article XV in providing for initiation of a 
grievance challenging a reduction in force at the presidential level. 
 

15.1 STATEMENT (Board Proposal) 
 
 

A single official personnel file will be maintained on each faculty unit member at a central 
location(s) designated by the superintendent. Business records concerning each member of the 
unit may be maintained in the institutional business or personnel office.  If working files are 
maintained by any administrators, all materials thus generated must be filed in the personnel file at 
the time of their use in any adverse personnel decisions involving faculty unit members. 
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Administrators may maintain working files to document faculty unit member performance.  Such 
working files will be separate from the official personnel file. If working files are maintained by 
any administrators, all materials thus generated must be filed in the personnel file at the time of 
their use in any adverse personnel decisions involving faculty unit members. 
 
… 

 
This provision alerts faculty unit members to the practice of maintain working files to 
document performance. 
 
17.1  DISTRIBUTION OF SALARY POLICY APPROPRIATIONS PROVISIONS (Board 
Proposal) 

 
Allocation priorities are applicable to all sums appropriated to support salary increases for continuing 
faculty unit members for all successive fiscal years, plus such additional monies as the Board in its 
sole discretion may elect to provide. 

 
In the strategic plan Access to Quality, we are committed to creating “quality teaching and learning 
environments” at the South Dakota School for the Deaf and the South Dakota School for the Blind 
and Visually Impaired, and developing the schools as “Centers of Excellence.”  To attain these goals 
we establish the following foundation for the distribution of salary dollars. 
 
The Board has an abiding commitment to assist South Dakota children with hearing or vision loss by 
assuring their access to teaching and learning environments provided directly or supported through 
outreach services provided by the South Dakota School for the Deaf and the South Dakota School 
for the Blind and Visually Impaired.  To achieve such objectives, the Board has adopted measures to 
provide faculty unit members with financial incentives and rewards to achieve high levels of 
performance and professional preparation.  Hence, salary increases will be distributed on the 
following bases:  

 
1.   Before any other distribution is considered, each institution will allocate any sums needed to 

assure that internal salary structure comports with governing law. Allocations will be based upon 
funds made available to the Special Schools. 

 
2.   Each institution will annually allocate $1,000 to each faculty unit member who maintains a 

current national certification (CED/CCC/ACVREP).  This allocation is not a part of the base 
salary. 

 
a.   Faculty unit members who have provided proof of current certification to the superintendent 

within two (2) weeks of the beginning of a semester or within such additional time as 
circumstances, in the discretion of the superintendent may warrant, will be paid the certification 
supplement.   Midyear or midterm certification may be recognized by the superintendent on a 
prorated basis. 

b. "Certification" as used in this article will mean, at the School for the Deaf, current certification 
by the Council on Education of the Deaf, (CED-Provisional or CED- Professional), and at the 
School for the Blind and Visually Impaired, current certification by the Association for the 
Certification of Vision Rehabilitation and Education Professionals (ACVREP) for Orientation 
and Mobility Specialists and Low Vision Specialists.  Teachers of the Visually Impaired can 
meet this certification by fulfilling the criterion outlined in the attached Memorandum of 
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Understanding.  Clinicians who hold a Certificate of Clinical Competence from the American 
Speech and Hearing Association in their respective areas (Audiology=CCC-A; Speech=CCC-
SP) are also recognized as certified.  No faculty unit member will be paid for more than one 
certification. 

c.   It is the intent of the parties that faculty unit members paid from federal or other restricted fund 
sources will be paid for certification at the same rate as faculty unit members paid from direct 
operating funds.  It is recognized that this provision will be implemented only if funds are 
available from the appropriate federal or other restricted fund sources and the institution 
receives approval for additional spending authority or transfer authority necessary to implement 
this provision. 

d.   Notification, in writing, of intent to acquire certification will be provided, by the faculty unit 
member, to the administration no later than April 1. 

 
3.   Each faculty unit member will have a salary increase equal to twelve percent (12%) of the 

prior year’s base upon the attainment of a Master’s degree.  (This will be added to the salary base 
at the time of acquiring the first Master’s degree only.) 

 
a.   Faculty unit members who wish to claim entitlements under this section must provide the 

superintendent with written notification no later than April 1 that they have satisfactorily 
completed or that, prior to the beginning of the next academic year, they will satisfactorily 
complete requirements for a Master’s degree.  The faculty unit member will provide 
verification of the completion of education requirements to the administration no later than 
September 1 and an official transcript by October 15.  If such verification is not provided, the 
faculty unit member increase under this section will be cancelled and the faculty unit 
member’s pay will be reduced accordingly.  All credits are to be earned from a degree 
granting accredited institution, and evidence of credits earned shall be in the form of an 
official transcript. 

 
… (And renumber all remaining paragraphs in the section.) 

 
The initial set of proposed changes reflects the change in the operations at SDSD.  Sections 2 
and 3 will be transferred to a new section 17.2.  
 
17.2  ADDITIONAL INCENTIVE PAYMENTS  (Board Proposal) 
 

The Board encourages faculty unit members to maintain professional credentials pertinent to the 
educational specialty areas whose mastery falls within their job responsibilities.   In addition to 
performance pay measures addressed in § 17.1, a supplement is provided to each faculty unit member 
who acquires and maintains certification of skills needed to work with children with hearing or vision loss 
and a base increase is provided in recognition of acquisition of a master’s degree relevant to the unit 
member’s field of expertise.    

 
1. Each institution will annually allocate $1,000 to each faculty unit member who maintains a 

current national certification (CED/CCC/ACVREP).  This allocation is not a part of the base 
salary. 

 
a.   Faculty unit members who have provided proof of current certification to the superintendent 

within two (2) weeks of the beginning of a semester or within such additional time as 
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circumstances, in the discretion of the superintendent may warrant, will be paid the certification 
supplement.   Midyear or midterm certification may be recognized by the superintendent on a 
prorated basis. 

 
b. "Certification" as used in this article will mean, at the School for the Deaf, current certification 

by the Council on Education of the Deaf, (CED-Provisional or CED- Professional), and at the 
School for the Blind and Visually Impaired, current certification by the Association for the 
Certification of Vision Rehabilitation and Education Professionals (ACVREP) for Orientation 
and Mobility Specialists and Low Vision Specialists.  Teachers of children with hearing loss 
can meet this certification by fulfilling the criteria outlined in the attached Memorandum of 
Understanding.  Teachers of children with vision loss can meet this certification by fulfilling 
the criteria outlined in the attached Memorandum of Understanding.  Clinicians who hold a 
Certificate of Clinical Competence from the American Speech and Hearing Association in their 
respective areas (Audiology=CCC-A; Speech=CCC-SP) are also recognized as certified.  No 
faculty unit member will be paid for more than one certification. 

 
c.   It is the intent of the parties that faculty unit members paid from federal or other restricted fund 

sources will be paid for certification at the same rate as faculty unit members paid from direct 
operating funds.  It is recognized that this provision will be implemented only if funds are 
available from the appropriate federal or other restricted fund sources and the institution 
receives approval for additional spending authority or transfer authority necessary to implement 
this provision. 

 
d.   Notification, in writing, of intent to acquire certification will be provided, by the faculty unit 

member, to the administration no later than April 1. 
 
2.   Each faculty unit member will have a salary increase equal to twelve percent (12%) of the 

prior year’s base upon the attainment of a master’s degree, relevant to the unit member’s field of 
expertise.  (This will be added to the salary base at the time of acquiring the first master’s degree 
only.) 

 
a.   Faculty unit members who wish to claim entitlements under this section must provide the 

superintendent with written notification no later than April 1 that they have satisfactorily 
completed or that, prior to the beginning of the next academic year, they will satisfactorily 
complete requirements for a master’s degree relevant to the unit member’s field of expertise.  
The faculty unit member will provide verification of the completion of education requirements 
to the administration no later than September 1 and an official transcript by October 15.  If 
such verification is not provided, the faculty unit member increase under this section will be 
cancelled and the faculty unit member’s pay will be reduced accordingly.  All credits are to be 
earned from a degree granting accredited institution, and evidence of credits earned shall be in 
the form of an official transcript. 

 
This section presents two paragraphs that were removed from § 17.1 in order to be clear that 
investments described within the provision will be made irrespective of the availability of salary 
policy increases.  In particular, increases associated with completion of a master’s degree will 
no longer be contingent upon the availability of salary policy appropriations for the year and 
salary policy pools will not be reduced to cover such costs. 
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Section 17.2(1)(b) incorporates changes to the text that had formerly been in § 17.1(2)(b) 
creates a mechanism to accommodate degree completion by teachers of the hearing impaired 
who take degrees from programs that do not have Council on Education of the Deaf 
certifications.  Since only Augustana offers a CED degree, the existing requirement 
disadvantages teachers whose degrees in deaf education were granted by other regional 
institutions. The proposal anticipates that the administration and faculty at SDSD will develop 
a MOU comparable to that in effect at SDSBVI to define standards with comparable rigor to 
the CED standards but that recognize that graduate programs from non-CED certified 
institutions of higher education can provide comparable professional preparation.  
 
Section 17.2 changes the § 17.1(3) only by adding the requirement that a base increase will be 
awarded only for a master’s degree that is relevant to the faculty unit member’s field of 
expertise. 
 

All remaining sections in Article XVII will be renumbered to reflect the addition of a new § 17.2: 
 

 
17.2 17.3 DETERMINATION OF SALARY AT HIRE 

 
 

The superintendent will determine salaries offered to newly hired faculty unit members 
taking into account degrees, certifications, experience, special skills related to performance of 
the employment, internal and external market conditions and other job- related factors.   
Upon request of the local COHE president, the superintendent will meet with COHE to 
explain the rationale for initial salary determination. 

 
 
 

17.3 17.4 EXTRACURRICULAR COMPENSATION 
 
 

The authorized voluntary assumption of faculty unit members of the following extracurricular  
activity  supervision  at  the  special  schools  will  be  compensated  in accordance with 
the extracurricular compensation schedule, which is based upon work outside the workday. 

 
The superintendent and the local COHE president will meet to negotiate the extracurricular 
compensation schedule for the respective institution.  Each schedule will be incorporated 
herein as part of Appendix L. 

 
If a special school decides to establish additional compensated extracurricular activities, or if a 
vacancy cannot be filled for the compensation on the schedule, the superintendent will 
determine the appropriate compensation for the vacancy and will, prior to the implementation, 
inform the president of the COHE chapter of the plans and compensation for the 
extracurricular activity.  The vacancy then will first be offered to suitable applicants from the 
faculty unit before advertising the position to outside applicants.  In the event that there are no 
suitable applicants for the position, the administration may assign the responsibility to a faculty 
unit member or to an employee outside the bargaining unit. 

 
 

XVIII. FRINGE BENEFITS 
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XVIII. FRINGE BENEFITS 

 
18.1 STATEMENT OF BENEFITS 

 
Subject to legislative prerogative and action, the following fringe benefits will remain in force and 
effect for the faculty unit members: 

 
Retirement (SDCL Ch. 3-12), Unemployment Insurance (SDCL title 61), Worker's 
Compensation Insurance (SDCL title 62), Long Term Disability Insurance (SDCL Ch. 3-12), and 
Personal Liability Indemnification (SDCL §§ 3-19-1 and 3-19-2). 

 
The health and life insurance policies presently in effect for the faculty unit members will remain in 
force until and unless such policies are modified, changed, substituted or extended by legislative or 
executive action. 

 
The UniServ director of COHE will be furnished a copy of any master insurance policies for 
insurance. 

 
 

18.2 GENERAL PROVISIONS 
 
 

In the event the foregoing insurance coverages are changed by legislative or executive action, the 
parties agree to meet, at the written request of either, to renegotiate that portion of this article which 
is affected.  Such negotiations will commence within thirty (30) working days of receipt of the 
request for renegotiation.  During the period of negotiations, the policies and coverages 
established by the modification, change or extensions will go into effect at such times as are 
specified in the respective contracts of insurance shall so provide and existing policies and 
coverages are deemed amended accordingly. 

 
 

18.3 FRINGE BENEFITS COMMITTEE 
 

A committee will be established to conduct an annual review of fringe benefits provided to faculty 
unit members and make recommendations to the executive director and COHE concerning fringe 
benefits.   The committee will consist of two (2) faculty unit members appointed by COHE and two 
(2) administrators appointed by the Board.  Meetings of this committee will be scheduled by mutual 
agreement. 

 
The committee will make its report to COHE and the Board not later than October 15 and May 
15 of each subsequent 
year. 

 
18.4 EARLY RETIREMENT PROGRAM 

 
The parties agree that any early retirement program which has been developed by the Board should 
be made available to faculty unit members as soon as legislatively funded. 

 
18.5 TUITION AND FEE WAIVER 
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Any full-time faculty unit member, upon compliance with SDCL ch 3-20 and all of the 
requirements for admission, may attend and pursue any undergraduate or graduate course in any 
state educational institution under the control and management of the Board of Regents upon such 
terms as may be provided therein.  The Board of Regents will maintain an annual record of the 
number of participants and the tuition dollar value of such participation. 

 
Although several of the matters addressed in this article were under the control of the Board at 
the time that the bargaining agreement was first negotiated, all have since been preempted by 
statute or rule.  The Board has no underlying discretion in these matters, and the faculty unit 
member entitlements under the referenced programs are determined entirely by statutes, 
regulations and policies administered by agencies that report to the Governor or to the 
Legislature, not to the Board. Consequently, the article serves no purpose.   
 

20.3 SYSTEM-WIDE COMMITTEES 
 
 

Each system-wide committee provided by this agreement will be constituted by October 1 and will 
complete its duties prior to April 1.  The committees included in this provision will be the Fringe 
Benefits Committee, Salary Committee, System Workload Committee, and any other system wide 
committee(s) agreed to by the parties.  

 
This provision was originally carried over from the higher education contract.  The original 
committees responded in most instances to concerns that are no longer pertinent – e.g., since 
the Board no longer controls benefits – or that are more responsive to higher education 
concerns than to those of the special schools.   

 
20.9 NOTICE (Board Proposal) 

 
 

1. Unless otherwise provided, where notice is required to be given, it will be 
sufficient: 

 
 

a. In the case of faculty unit members, if sent by certified first class mail to their last 
reported residential address, if delivery by electronic mail to the faculty unit members’ 
official institutional electronic mail account constitutes notice as provided in ¶ 4 of this 
section or if hand delivered directly to the affected faculty unit member.   
 

b. In the case of COHE, if sent by certified first class mail to the institutional COHE 
president at the last reported residential address, or to the office of the COHE UniServ 
Director, 3710 S. West Avenue., Sioux Falls, SD  57105, or hand-delivered to the 
institutional COHE president or to an employee of the Sioux Falls Pierre COHE office;   
 

c. In the case of the Board, if sent by certified first class mail to Board of Regents, 306 East 
Capitol Suite 200, Pierre, South Dakota 57501-3159, or hand-delivered to the executive 
director of the Board or to a clerical staff member on duty at the office of the executive 
director;  
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d. In the case of institutional presidents, if sent by certified first class mail to their respective 
institutional addresses, or hand-delivered to an employee of the superintendent or to a 
clerical staff member on duty at the respective president's  superintendent’s office; 

 
 

and in all other cases, if sent by campus or regular mails to the institutional office or regular 
business address of the person or party.  The parties agree that a signed receipt acknowledging 
hand delivery will be provided upon request. 

 
2. Notice will be required only when the words "notice" or "notification" appear in this agreement. 

 
3. In connection with disciplinary or grievance proceedings, the administration’s initial notice 

will be by first class mail to the faculty unit member’s home address. 
 

4. In any case in which a faculty unit member, administrator, COHE, the Board or an attorney 
representing such person, official or entity uses electronic mail, telefacsimile or other 
electronic communications systems to send or to respond to a notice, the sender will be 
deemed thereby to have consented to the use of electronic mail to deliver any subsequent, 
related correspondence, including notices, to the electronic mail address, telefacsimile number 
or other electronic address used by the sender.    

 
5. Where notice is required to be given by a date certain, it Notice will be effective if on the date 

postmarked by the United States Postal Service, on the date delivered by hand or on the date 
sent electronically (whether by electronic mail, telefacsimile or other electronic 
communications system); provided that, where disruption of institutional electronic 
communications systems interferes with delivery of an electronic notice, the effective date of 
notices sent electronically will be delayed until service has been restored. by midnight of the 
day prior to the specified date.  Where notice is required to be given within a certain time 
period, it will be effective if postmarked by the United States Postal Service by midnight of 
the last day of such time period. 

 
The proposed changes facilitate the management of correspondence by eliminating the 
requirement for the use of certified mails – whose effectiveness can be circumvented 
deliberately by refusing to collect certified mail from postal authorities.  They also allow 
institutions to use electronic mail addresses to notify faculty members of contract-related 
matters, just as they do for other purposes.  Finally, they permit the administration to agree to 
accept electronic notices from faculty members in connection with disciplinary or grievance 
proceedings. 
 

23.1 EFFECT AND DURATION 
 
 

This agreement will take effect when signed and ratified by both parties.  It will remain in full force 
and effect through the 30th day of June, 2012 2015, except to the extent that modification is 
required in order to respond to changes in statute or regulation or to binding court decisions. 
Notwithstanding this limitation, the parties may reopen talks concerning §17.1 in the event that the 
Board fails to provide funds to supplement salary policy for a fiscal year. 
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On or before the first day of March, 2012 2015, either party may notify the other that it wishes to 
renew or modify this agreement. In this event, the parties will meet no later than the 15th day of 
March, 2009 2015, to negotiate with respect to a successor agreement. 

 
If a successor agreement has not been ratified by the 30th day of June, 2012 2015, the parties may 
mutually agree to extend the force and effect of this agreement. 

 
This merely proposes that the parties agree to renew their agreement for a new three year term. 

 
(Board proposal) 

 APPENDIX C  
GRIEVANCE FORM - STEP 2  
South Dakota Board of Regents  

Institution _______________________  Date ____________________________ 
Name ____________________________________________________________ 
Department or division ______________________________________________ 
Address to which mailings pertaining to this grievance will be sent: 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
 
Provision(s) of agreement violated (for each provision, stipulate division and section):  
Statement of grievance: Be specific. (Document a specific factual basis for the complaint that, if proven, 
would establish that an action attributable to the administration deprived the individual employee of a 
right arising under such term or provision. A faculty unit member may not rely upon mere conclusions, 
general allegations and speculative statements to establish a factual ground for the claim that a provision 
has been misinterpreted, misapplied or a violation. Faculty unit members must cite specific facts and 
circumstances known to them first hand or to another first hand who is willing to testify to their existence 
or established through official governmental publications or other published documents whose 
authenticity and reliability cannot reasonably be doubted, together with such factual inferences as may be 
drawn from such facts.):  
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
 
Remedy desired: ____________________________________________________ 
__________________________________________________________________ 
 
Evidence of informal adjustment attempted: ______________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
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Attach copies of any documents submitted to the Department Head at Step 1 and of the written response 
to the grievance at Step 1, together with a short statement of the reasons for believing that the Step 1 
response was erroneous. _______________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
 
I will be represented in this grievance by:  
COHE _______ Legal Counsel* _______ Myself _______  
 
I request the intervention or assistance of a peer faculty committee at Step 3: YES NO  
 
Signature of grievant:  
Date of filing:  
Received by:  

Position title: 
 
* If represented by legal counsel, provide the name, address, telephone and electronic mail 
address of the attorney. 

 
(Board proposal) 

APPENDIX D  
GRIEVANCE REVIEW FORM – STEP 3  4 

South Dakota Board of Regents  
 

Date: _____________ I hereby request that the executive director review the attached decision 
made in connection with the attached grievance because (specify what mistakes of fact or law 
undercut the findings of the president at Step 3):  
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
 
I received the Step 2 decision on (date):  
 
Attach copies of any documents you submitted at Steps 1, 2 or 3A, together with written 
responses received at those steps. For grievances processed under Step 3B, also attach the 
recommendations of the faculty hearing panel, the hearing transcript and the decision of the president 
 
I will be represented in this grievance by: 
COHE _______ Legal Counsel* _______ Myself _______  
 
   
Signature of grievant:  
Date of filing:  
Received by:  
Position title:  
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* If represented by legal counsel, provide the name, address, telephone and electronic mail address of the 
attorney. 

 
The proposed changes to Appendices C and D require grievants to explain the defects that they 
believe undercut the decisions reached at lower levels and to include the critical elements in the 
record with their appeal forms.   

 
(Board proposal) 

BOARD 
 APPENDIX R 

 

 The substantive policies governing the ownership, protection and commercialization of 

intellectual properties discovered, invented, authored or created in the course of employment involve 

matters of public policy and are not subject to collective bargaining negotiations.  These policies are 

set for in Board Policy No. 4:34.  Policies with respect to royalty distribution to faculty unit members 

are set forth below in section 6 of Board Policy No. 4:34.   

 
SOUTH DAKOTA BOARD OF REGENTS 

 
 Policy Manual 
 
SUBJECT:  Intellectual Property 
 
NUMBER:  4:34 
 
… 
 
6. Intellectual Property Income Distribution Policy 
 

Where the institution retains title to an intellectual property and income is created that has been 
commercialized and yields income, the creator will receive 50 percent of all net revenues realized 
by the institution from commercialization of the property. Net revenues will equal gross revenues 
reduced by taxes or other governmental fees, charges or assessments and commercially 
reasonable direct costs that the institution incurs may have incurred to protect and to develop the 
property and to realize the property’s commercial value.  Where two or more employees 
contributed to the creation of the property, the creator’s share of revenues will be divided among 
them equally, unless the employees agree upon a different distribution among themselves and 
notify the institution in writing of their agreement. 

 
These provisions merely clarify the intent of the revenue sharing provision.   
 

(Board proposal) 
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Appendices E (Performance Deficiencies and Unacceptable Conduct), G (Statement Concerning 
Faculty Expectations), O (Promotion Standards), P (Tenure Standards), Q (Investigator Financial 
Disclosure) and R (Conflict of Interest) shall be removed from the agreement to in their entirety, 
and only the revenue-sharing provisions of Appendix S will remain in the agreement.  All 
references to the appendices will be stricken from the agreement and replaced by references to the 
pertinent Board policies. 

 
These provisions all declare the standards of performance for public employees and, as such, 
were improvidently included in the bargaining agreement.  Because they involve the 
determination of matters of public policy, they must remain subject to public control through 
the political process.   
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