
(Continued) 
****************************************************************************** 

RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 
  

The recommended actions are set forth on page 5 of this item. 

SOUTH DAKOTA BOARD OF REGENTS 
 

Full Board 
 

AGENDA ITEM:  K 
 

DATE: December 15-16, 2011 
 

****************************************************************************** 
 
SUBJECT: COHE Negotiations, Higher Education Agreement 
 

The current higher education bargaining agreement between the South Dakota Board of 
Regents and the Council of Higher Education expired by its terms on June 30, 2011.  Negotiations 
for a replacement agreement began in earnest on December 14, 2010.  Six months later on 
June 20, 2011, talks, which had been exceptionally productive on numerous complex issues, 
reached a point at which material progress eluded the parties, and the Board negotiators declared 
impasse.  By then, the parties met many times, including a round of prolonged negotiations that ran 
from April 8, 2011, into April 11, 2011.  The proposals and counterproposals, together with brief 
statements of rationale, covered nearly ninety pages of text.   

 
COHE invoked the rights provided under law to secure the assistance of a mediator assigned 

by the South Dakota Department of Labor.  It identified three areas of concern: (1) COHE’s 
proposal on §8.6 Nonrenewal of Tenure Track Contracts, (2) the BOR proposal to Separate 
Librarians from the Professoriate, and (3) the BOR’s claim that Intellectual Property is not a 
bargainable item. 

 
On August 19, 2011, a mediation session was held in Oacoma, but it yielded no further 

agreement.   COHE then invoked the statutory procedure to obtain the recommendations of the 
Department of Labor with respect to the outstanding issues.  The COHE request for fact finding 
involved essentially the same issues that it raised during the mediation: (1) Non-renewal of Tenure 
Track Contracts, one year term contract for RIF-ed faculty, (2) Separation of Librarians from 
Professorate, and (3) Removal of intellectual property as a working condition subject to 
collective bargaining.  
 

The hearing before the Department of Labor took place on October 26, 2011, with each 
party presenting its rationale for the position it held on the disputed issues.  On November 14, 2011, 
the Department of Labor fact finder issued his report (Attachment I), which outlines the rationale of 
each party and recommends the Board’s position on all disputed matters.  
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 COHE negotiators informed the Board negotiators that COHE has decided that it is 
unwilling to accept the Department of Labor recommendations and to finalize a bargaining 
agreement incorporating tentative agreements, and the Board’s proposals on the three disputed 
matters.  Only two options arise.  The parties could agree to continue to operate under the 
expired bargaining agreement while negotiating further or the Board could impose interim terms 
and conditions of employment.   
 

The disagreements between the parties on the matters involving the creation of librarian 
ranks and the removal of most parts of the intellectual properties policy from bargaining 
agreement are genuine and profound.  In the judgment of the Board’s negotiating team, there is 
no likelihood that further negotiations would break the deadlock.  The only certain consequence 
of maintaining the status quo would be the delay, in some instances involving changes of 
performance standards for as much as two more years, of necessary and prudent changes to 
provisions that, in several instances, have not been changed for thirty years, however much 
university practice has shifted over the time. Thus, the best course for the Board at this juncture 
would be to impose an interim contract, just as it has done several times in the past when 
negotiations, mediation, and fact finding failed to yield an agreement. 
 

As a matter of law, once the Department of Labor issues its Fact Finder’s report and 
recommendations, the Board has the legal authority to replace the provisions of the existing 
collective bargaining agreement with interim terms of employment.  These interim terms have 
the same force and effect as the bargaining agreement that they supersede, and they remain in 
effect until replaced either by a new bargaining agreement or, in the event that further 
negotiations also yield a new agreement, by a new further set of revised interim terms.   It must 
be noted that imposition of interim terms has no effect on the parties’ continuing duty to bargain 
in good faith if further negotiations are demanded by the other side.   
 

The institutional presidents and their chief academic and research officers, who proposed 
many of the Board’s positions and who advised the Board’s negotiators in their development of 
the text and rationale that were advanced in the course of negotiations, reviewed anew the 
outcome of the negotiations.   The institutional administrators believe that it is proper to 
recommend that the Board impose terms, particularly since new provisions add substantial 
clarity to dispute resolution procedures, afford new opportunities to many faculty members, and 
empower the institutions to structure assignments and duties in ways that more effectively 
address institutional needs.   

 
All the same, institutional administrators are particularly conscious of the fact that the 

fact finder recommendations were issued deep in the fall semester, long after faculty members 
have submitted applications for tenure or promotion and only a short time before they must 
prepare and submit documentation for annual performance evaluations.  The institutional 
administrators counsel that the Board adopt a stepwise approach to imposition of interim terms.  
Basic fairness requires that changes that might affect faculty member performance standards be 
delayed to afford appropriate opportunities to adjust to new expectations.   
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The majority of changes may take effect without delay.  These include numerous changes 
involving matters of style and form that have no effect on substantive rights, including changes 
affecting grievance rights, disciplinary procedures, consulting rights, substituting grievance 
rights for the informal review of decisions not to renew a tenure track contract or to deny tenure 
or promotion and for the right to a hearing before the Board to contest reduction in force, 
changing workload provisions for instructors or librarians, self-support and overload 
compensation rates, constituting system committees to examine salary compression and faculty 
member avenues to raise concerns informally, implementing revised notice procedures, using 
revised grievance appeal forms, and eliminating appendices that merely integrate Board policies 
and whose removal COHE did not contest.  Likewise, there is no reason to delay implementation 
of consultative processes to formulate performance standards for the new lecturer and librarian 
ranks, to comment on changes to intellectual properties policies, or to delay the process of 
informing faculty members about the change of compensation practices that will shift payroll 
distribution to a uniform twelve month payout schedule, subject to an option for individuals who 
satisfy the South Dakota Retirement System rule of eighty-five to elect to continue to receive 
payments over nine, ten, or eleven months through June 30, 2015.    

  
Given the mid-year imposition of the final offer, procedures relating to annual 

performance reviews for instructors and librarians could be made effective beginning in the 
2012-2013 academic year.  By the time that the Board meets, the instructional staff and librarians 
will be deep into the wind-down of the fall semester and, to the extent that any are working 
ahead, they will have begun to assume that the evaluation procedures and standards for the 
current year will be the same as those that were in force at the onset of the 2011-2012 academic 
year.  In order to assure that reasonable expectations are met, the Board should direct that 
changes in evaluation procedures become effective no earlier than the beginning of the 
2012-2013 academic year.   

 
Under the new agreement, changes in performance standards must be published no later 

than August 1 in order to take effect on January 1 of the subsequent year.  In effect, then, by 
imposing this proposal, the Board will require that the 2012-2013 evaluations be conducted, 
insofar as is feasible, under the standards in effect during 2011-2012.  This may have some effect 
upon the assessment of lecturer ranks and librarian ranks.  

 
The division of ranks should become formal with the 2012-2013 academic year.  

Positions to be filled in that year should be defined as fitting within professorial, lecturer, or 
librarian ranks, and should reflect the minimal rank requirements and workload expectations set 
forth in the interim terms.   

 
Appointment notices for the 2012-2013 academic year should reflect assignment to 

professorial, lecturer, or librarian ranks, subject to elective grandfathering as provided in the 
interim terms.  Because the appointment notices will reflect the changes in assignment, salary 
determination for FY2013 should track the provisions of the interim terms.   
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The text of the proposed interim terms has been assembled and new provisions 
highlighted.  Because of its length, it is not incorporated into this item.  The text may be found 
at:  http://www.sdbor.edu/policies_initiatives/univfacu_2012interimterms.pdf.  
 
  

http://www.sdbor.edu/policies_initiatives/univfacu_2012interimterms.pdf
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****************************************************************************** 
RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 

  
Recommend that the Board direct that the Interim Terms take effect on the following dates: 

 
1. Changes involving the following matters become effective on January 1, 2012, include: 

a. style and form,  
b. grievance rights and procedures,  
c. disciplinary procedures,  
d. consulting rights,  
e. substitution of grievance rights for the informal review of decisions not to renew a 

tenure track contract, to deny tenure or to deny promotion,  
f. substitution of grievance rights for the right to a hearing before the Board to contest 

reduction in force,  
g. workload for instructors or librarians,  
h. self-support and overload compensation rates,  
i. constitution of system committees,  
j. notice procedures,  
k. use of revised grievance appeal forms, and  
l. elimination of appendices stating performance standards and reliance solely upon 

performance standards stating, or implementing Board policy. 
2. Procedures relating to annual performance reviews for instructors and librarians, effective 

beginning in the 2012-2013 academic year. 
3. Performance standards for the 2012 annual evaluations, and promotion or tenure reviews will 

be the same as those that were in force at the onset of 2011.   
4. Performance standards for lecturer or librarian rank annual evaluations and changes in rank 

be published no later than August 1, 2012, in order to take effect on January 1, 2013.   
5. Appointment notices for the 2012-2013 academic year be based upon the division of ranks 

into professorial, lecturer or librarian ranks.   
6. Positions to be filled the 2012-2013 academic year be assigned to professorial, lecturer, or 

librarian ranks, based upon the minimal rank requirements and subject to workload 
expectations set forth in the interim terms, with due allowance for the elections to retain rank 
as provided in the interim terms.   

7. Salary determination for FY2013 should track the provisions of the interim terms.   
8. Notify all unit members that effective with the 2012-2013 academic year all salaries will be 

paid out over twelve months, subject only to the option of unit members who will satisfy the 
SDRS Rule of 85 to elect to continue to receive payments over nine, ten, or eleven months 
through June 30, 2015.    

9. Inform persons entitled to elect to continue to receive payments at the end of each month of 
service that they must make that election prior to May 1, 2012, as provided in the interim 
terms. 

10. Submit recommendations for revisions to Board Policy No. 4:34, Intellectual Properties, to 
the Board at its March 28-29, 2012 meeting.  
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SOUTH DAKOTA DEPARTMENT OF LABOR 
DIVISION OF LABOR AND MANAGEMENT 

 
COUNCIL OF HIGHER EDUCATION, 
 
 Petitioner, 
 
and 
 
SOUTH DAKOTA BOARD OF REGENTS, 
 
 Respondent. 

 
 
 
HF No. 9I, 2010/11 
 
FACT-FINDER’S REPORT OF ISSUES AND 
RECOMMENDATIONS 
 
 

 
 
 A fact-finding hearing was held pursuant to SDCL § 60-10-2 on October 26, 2011 before 

James E. Marsh, Director, Division of Labor and Management, South Dakota Department of 

Labor.  The purposes of the hearing are to impartially investigate the matters in difference 

between the parties, and make a report of the issues involved and a recommendation for 

settlement of the controversy.  Petitioner, Council of Higher Education (COHE), and 

Respondent, South Dakota Board of Regents (BOR), were present to provide information at the 

hearing. 

ISSUES 

1. Non-renewal of Tenure Track Contracts, one year term contract for faculty terminated 
due to reduction in force.  The present contract covers “tenure track” faculty 
appointments, referring to faculty in their first six years of employment, and deemed 
capable of achieving tenure if they demonstrate professional expertise in teaching, 
research, creative art, or similar skills.  Tenure track faculty in their fifth or sixth years of 
service who will not be granted tenure can be contract faculty for a year, or paid a year’s 
salary. COHE proposes to expand this contract/payment option to include faculty who 
are terminated due to a reduction in force.   

 
COHE asserts extending contract term employment to such faculty is fairer than limiting 
it to “tenure track” situations, consistent with the mission to provide programs to 
students, and more likely to avoid long-term staff morale problems.   BOR asserts the 
proposal would cause legal and constitutional problems – funding a position for which 
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the Legislature has taken away the budget authorization, for example – and requires the 
financial interests of faculty to be placed above students, institutions, and the public’s 
long-term interests.   

 
2. Separation of Librarians from Professorate.  Since 1977, librarians have been treated as 

professors under the contract in respect to performance incentives like compensation, 
promotion, and tenure.  The parties agree that today, for a variety of reasons (including 
BOR’s choice to head in that direction) significantly fewer librarians perform professorial 
duties such as teaching, research, or scholarship.    
 
BOR proposes to separate librarians from the professorate, leaving the door open for 
individual librarians who still perform professorial work to hold dual appointments. 
Librarians who are not treated as professors would receive term appointments with no 
tenure, and would not be required to engage in research, but would support professors 
in their research work. BOR asserts that making librarians do things like research in 
order to advance themselves, when they are not called upon to do such things in their 
work, is not an incentive for success.  On the contrary, as the trend has been for tenure 
and promotion opportunities to diminish, the professorial ladder is becoming too 
difficult to climb, particularly for new librarians.  
 
COHE responds that taking tenure away from librarians denies them academic freedom; 
it acknowledges the contract allows for “partial tenure” when a librarian’s position 
includes teaching and research duties, but asserts a position that is only partially 
tenured is not genuinely tenured at all.  COHE argues that BOR’s proposal sets overly 
rigid boundaries between librarianship and professorial work that do not reflect what 
goes on at institutions, and a middle ground on this issue yet to be explored could help 
(COHE claims that BOR declared impasse prematurely on this issue.) 

 
3. Removal of intellectual property as a working condition subject to collective bargaining.  

The existing contract contains various provisions dealing with the relative rights and 
responsibilities an institution and faculty members have concerning intellectual 
property developed by faculty and using state resources. Both parties agree the state 
has an ownership interest in such property; the faculty member and the state equally 
share the revenue produced. A faculty member must apply to the institution served for 
permission to commit time and state resources for private research; there is a duty of 
“prompt disclosure” where research could lead to a marketable product. The institution 
must then timely evaluate the market potential of whatever intellectual property might 
be produced, and assert any state ownership interest.   
 
BOR has proposed that all aspects of intellectual property policy, save revenue sharing, 
should be removed from the contract.  It suggests a negotiated review process, no 
matter how drafted, is too cumbersome given the diversity of situations to which it 
would be applied. In part this is because the agreement would necessarily include 
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timelines for action, which may not fit the needs of the institution, the faculty member, 
or a private investor.  BOR also claims intellectual property policy should be based on 
management prerogatives and public interest, and as a legal matter is therefore not 
appropriate for bargaining.  (As the forum is inappropriate, DLR will not offer an opinion 
on the legal merits of that claim.)   
 
COHE agrees the current disclosure process is not working, blaming technology transfer 
officers for undue delays in decision making.  It asserts those delays are due to 
administrators’ arbitrariness, BOR’s having deliberately overlooked timeline violations, 
and inadequate resources being committed to the technology transfer review process.  
In its view, removing this policy from the contract would only make matters worse.  It 
also claims the change would raise concerns for private research investors, who would 
be reluctant to enter into relationships with universities and faculty members; a 
collective bargaining agreement is changed every three years, a policy in as little as a 
day. 

 
RECOMMENDATIONS 

1. Non-renewal of Tenure Track Contracts, one year term contract for faculty terminated 
through reduction in force.  Respondent’s proposal. 
 

2. Separation of Librarians from Professorate.  Respondent’s proposal. 
 
3. Removal of intellectual property as a working condition subject to collective bargaining.  

Respondent’s proposal. 
 

 Dated this 14th day of November, 2011. 

 
 
 
_________________________ 
James E. Marsh 
Director 
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CERTIFICATE OF MAILING 
 
James E. Marsh, Director, Division of Labor and Management, South Dakota Department of 
Labor, hereby certifies that his “Fact-Finder’s Report of Issues and Recommendations” was 
mailed to the parties below by first-class mail, postage prepaid.   
 
 
This report was mailed to the Council of Higher Education and the South Dakota Board of 
Regents on November ____, 2011, and to the Pierre Capital Journal on November _____, 2011. 
 
Dated this ____ day of November, 2011. 

 
 
 
_________________________ 
James E. Marsh 
Director 
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