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 RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 
 

Accept the donation of a Reuter pipe organ from Johnson and Wales University in 
Denver, Co. for South Dakota State University for inclusion in the Performing Art Center 
addition and renovations, such acceptance to be effective after compliance with the requirements 
of Tax Equity and Fiscal Responsibility Act (TEFRA) relating to publication of notices of the 
transfer and its approval by the Governors of South Dakota and Colorado. The use shall be solely 
for educational purposes through the term of the Johnson and Wales University associated tax 
exempt bonds which shall be until not later than 2034. Authorize the university to assist Johnson 
and Wales University in completing its arrangements to secure the publication of TEFRA notices 
in South Dakota, as well as gubernatorial approval of the transaction.  Authorize the Executive 
Director to subsequently review, approve, and execute a Gift Agreement in style and form 
approved by the General Counsel. Authorize South Dakota State University to contract for 
removal, transportation, storage, and install the Reuter pipe organ in the Performing Art Center 
addition and renovations in accordance with applicable law, policies, and procedures.    
 

SOUTH DAKOTA BOARD OF REGENTS 
 

Committee on Budget and Finance 
 

AGENDA ITEM: III – Q 
 

DATE:  April 1-2, 2015 
 

****************************************************************************** 
 
SUBJECT: Acceptance of Gift Request – South Dakota State University  
 
 South Dakota State University, the State’s public land grant institution, requests the 
Board accept a Reuter pipe organ (http://www.reuterorgan.com/) from Johnson and Wales 
University pursuant to Board Policy No. 5:8. This Reuter pipe organ is a unique instrument has 
been identified as having a replacement value of approximately $1,050,000.00 and is currently 
located in the Whatley Chapel of Johnson and Wales University (http://salmenorgans.com/pipe-
organs/colorado/whatley-chapel-johnson-wales-univeristy-denver-co/) in Denver, Colorado.  
  
 This Reuter pipe organ will be incorporated into the construction plans for the addition to 
the Performing Arts Center within the recital hall, for which a Preliminary Facility Statement 
was approved by the Board at its May 16-17, 2012 meeting. The Reuter pipe organ is a unique 
and rare instrument that would enrich the music opportunities available to students and faculty.  

 
Johnson and Wales University purchased the Whatley Chapel, including the Reuter pipe 

organ, with proceeds from tax exempt bonds more than ten (10) years ago.  Any transfer of 
ownership requires that the use of the Reuter pipe organ be for specified non-profit activities, 
such as transfer to a public institution of higher education for educational purposes, and that Tax 
Equity and Fiscal Responsibility Act (TEFRA) approval be obtained after notice published in 
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both Colorado and South Dakota. The tax exempt financing condition require, both publication 
of TEFRA notices in each state and approval by “the applicable elected representative” with 
governmental unit having jurisdiction over the issuer and, where the recipient is a government 
agency or institution, over the site where the organ will be located. 1   
 

SDCL §13-52-1 empowers the Board to accept this gift on behalf of SDSU on the 
condition that it “shall be used by it only for the specific purposes for which they are given.”  In 
this case, the transfer of the organ is subject to the additional condition that the use of the organ 
shall be solely for educational purposes through the term of the Johnson and Wales University 
associated tax exempt bonds which shall be until no later than 2034.   

 
The restriction on the use of the organ for educational purposes does not trigger the 

requirements of SDCL § 13-52-2 which requires that gifts “that would impose any present or 
future legal obligations upon the state … shall not be accepted, received, or administered under § 
13-52-1 until the attorney general of this state certifies that the same are free from such 
obligations, and gifts of real property and of funds for building purposes shall not be so accepted, 
received, or administered without specific approval by resolution adopted by the Legislature.”   

 
The Board of Regents control over property, any and all property, however possessed, 

after all, is subject to underlying constitutional and statutory limitations.  The Board’s 
constitutional control is subject to the inherent limitation that it can be exercised only for 
purposes that further the institutional missions defined by the legislature.  State ex rel. Prchal v. 
Dailey, 57 S.D. 554, 234 N.W. 45, 52 (1931) (Campbell, J., concurring specially); State ex rel. 
Bryant v. Dolan, 61 S.D. 530, 249 N.W. 923, 924 (S.D. 1933).  SDCL §13-49-11, which 
conditions the Board’s power to hold, lease, and manage property belonging to the educational 
institutions, tracks the inherent constitutional limitation on the Board’s power by stipulating that 
such control is limited to “the purposes for which [the institutions] were established,” however 
the property may have been acquired. 

Thus, the principal Johnson and Wales conditions on the use of the organ for educational 
purposes track exactly the inherent limitations on the Board’s power.  I.e., the Board would be 
powerless to do anything inconsistent with the conditions that have been placed upon the gift.  
                         
1 The applicable elected representative of a governmental unit means— 

(i) Its elected legislative body, 
(ii) Its chief elected executive officer, 
(iii) In the case of a State, the chief elected legal officer of the State's executive branch of government, or 
(iv) Any official elected by the voters of the unit and designated for purposes of this section by the unit's 

chief elected executive officer or by State or local law to approve issues for the unit. 
For purposes of subdivisions (ii), (iii), and (iv) of this paragraph (e)(1), an official shall be considered elected by the 
voters of the unit only if he is popularly elected at-large by the voters of the governmental unit. If an official 
popularly elected at-large by the voters of a governmental unit is appointed or selected pursuant to State or local law 
to be the chief executive officer of the unit, such official is deemed to be an elected chief executive officer for 
purposes of this section but for no longer than his tenure as an official elected at-large. In the case of a bicameral 
legislature which is popularly elected, both chambers together constitute an applicable elected representative, but 
neither chamber does independently, unless so designated under paragraph (e)(1)(iv). If multiple elected legislative 
bodies of a governmental unit have independent legislative authority, however, the body with the more specific 
authority relating to the issue is the only legislative body described in paragraph (e)(1)(i) of this section.  (26 C.F.R 
§ 5f.103-2(e)(1). 
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Thus, as a practical and legal matter, the limited and temporary condition on the title that 
Johnson & Wales may convey presents no material limitation within the contemplation of SDCL 
§ 13-52-2. 

 
Likewise, the publication of the TEFRA notice is the precondition to Johnson & Wales 

University’s ability to make the gift at all and therefore does not impose a present or future 
obligation that limits the Board’s title.   
 

The Performing Art Center addition and renovations are part of the University’s 2025 
Campus Master Plan and construction is planned for no sooner than 2019. The Department of 
Music and University Facilities have determined that the Reuter piper organ may be 
appropriately stored on the University campus in the interim until the project is ready for the 
instrument’s installation. The University has communicated with an organ consultant who has 
also valued the instrument and provided guidance on its removal, storage, and future installation. 
The University would contract with an appropriate consultant and service provider to remove the 
organ, transport to the University for storage and assist with future installation in the Performing 
Arts Center. 
 

The University recommends that the Board accept the donation of a Reuter pipe organ 
from Johnson and Wales University in Denver, Co. for South Dakota State University for 
inclusion in the Performing Art Center addition and renovations, such acceptance to be effective 
after compliance with the requirements of Tax Equity and Fiscal Responsibility Act (TEFRA) 
relating to publication of notices of the transfer and its approval by the Governors of South 
Dakota and Colorado. The use shall be solely for educational purposes through the term of the 
Johnson and Wales University associated tax exempt bonds which shall be until not later than 
2034. Authorize the university to assist Johnson and Wales University in completing its 
arrangements to secure the publication of TEFRA notices in South Dakota, as well as 
gubernatorial approval of the transaction.  Authorize the Executive Director to subsequently 
review, approve, and execute a Gift Agreement in style and form approved by the General 
Counsel. Authorize South Dakota State University to contract for removal, transportation, 
storage, and install the Reuter pipe organ in the Performing Art Center addition and renovations 
in accordance with applicable law, policies, and procedures. 
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