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I move to approve and adopt the Resolution set forth in Attachment I, requesting the 

Commissioner of School and Public Lands to proceed with the easement as stated therein. 
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SUBJECT 

City of Sioux Falls Easement Resolution – USD Discovery District 

 

CONTROLLING STATUTE, RULE, OR POLICY 

SDCL 5-2-10 & 5-2-11.  

 

BACKGROUND / DISCUSSION 

The Board previously approved a resolution requesting the grant of an exclusive easement 

to the City of Sioux Falls for street/highway right-of-way, water, sanitary and storm sewers, 

drainage and other utilities or structures associated with the operation and maintenance of 

the street/highway at its August 2017 meeting. When finalizing the content of the easement 

with School and Public Lands, the City of Sioux Falls expressed its desire to adhere to its 

standard practice of issuing permits to third party utilities operating within the right-of-way 

(i.e., easement area), a process that’s set forth in city ordinance(s).  The parties confirmed 

that the permits granted by the City were not easements, and that any such grant would be 

within the confines of the underlying easement, which does not run afoul of state law on 

the topic.  To clarify the intent of the parties and avoid any confusion down the road, it was 

decided that a new resolution that explicitly mentions the ability of the City to issue permits 

within the easement area should be sought.   

 

By way of background, the Board entered into a Master Ground Lease with the USD 

Research Park, Inc. (“USD Discovery District”) dated June 20, 2013 for the operation of a 

research park on 80 acres of state land in Sioux Falls, which was approved at its June 2013 

meeting.  The Board subsequently approved amending the Master Ground Lease at its 

December 2015 meeting, and the Amended and Restated Master Ground Lease Agreement 

was executed on April 15, 2016.  Pursuant to Section 1.4 of the Amended and Restated 

Master Ground Lease Agreement, the Board agreed to request approval for such additional 

street dedications and easements as requested by the USD Discovery District, as may be 

required for the proper development of the research park. The aforementioned request is 

consistent with the provisions of the lease and the understanding of the parties as to how 

such requests would be handled.   

http://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=5-2-10
http://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=5-2-11
https://www.sdbor.edu/the-board/agendaitems/2014AgendaItems/2017%20Agenda%20Items/August1017/5_K_BOR0817.pdf
https://www.sdbor.edu/the-board/agendaitems/Documents/2013/June/CommB/III_D.pdf
https://www.sdbor.edu/the-board/agendaitems/Documents/2013/June/CommB/III_D.pdf
https://www.sdbor.edu/the-board/2015AgendaItems/documents/5_F_BOR1215.pdf
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IMPACT AND RECOMMENDATION 

The USD Research Park, Inc. (dba the USD Discovery District) requests that the Board of 

Regents adopt the Resolution set forth in Attachment I requesting the grant of an easement 

to the City of Sioux Falls for street/highway right-of-way, water, sanitary and storm sewers, 

drainage, other utilities or structures associated with the operation and maintenance of the 

street/highway.  The foregoing also acknowledges the City’s ability to issue permits to 

third party utilities operating within the easement area in accordance with its ordinances, 

which is consistent with the City’s current administration of third party utilities within 

right-of-ways.  Any such permit would be subservient to the easement.  The foregoing will 

facilitate the City of Sioux Falls taking responsibility for the operation and maintenance of 

those portions of W. Nobel Street and N. Frances Avenue shown in Exhibit I to Attachment 

I, to include the water, sanitary and storm sewers, drainage, other utilities or structures 

associated with the operation and maintenance of the street.     

 

Staff recommends approval. 

  

ATTACHMENTS 

 Attachment I – Resolution Requesting the Grant of an Easement to the City of Sioux Falls 

 Attachment I, Exhibit I – Draft Easement to the City of Sioux Falls 

 

   

  

 

 

 

 



RESOLUTION 

Resolution requesting the grant of an exclusive easement on, over and in portions of the land 
occupied by the University of South Dakota Research Park, Inc. (dba the USD Discover 
District) for the use and benefit of the City of Sioux Falls for public right-of-way, drainage, 
and utilities, and any third party utilities as permitted by the City in accordance with its 
ordinances. 

The South Dakota Board of Regents (hereinafter referred to as “Grantor”), on behalf of the 
University of South Dakota Research Park, Inc. (dba the USD Discovery District), in consideration 
of one dollar ($1) and other good and valuable consideration, and pursuant to the authority vested 
in Grantor under SDCL § 5-2-11, hereby requests the Commissioner of School and Public Lands 
to draw up all necessary documents and to forward them to the Governor to request their execution 
in order to grant to the City of Sioux Falls, an exclusive easement for street/highway right-of-way, 
water, sanitary and storm sewers, drainage, other utilities or structures associated with the 
operation and maintenance of the street/highway and described as: 

Lot PE1 in Lot A of Tract 1 of South Dakota Public Universities & Research Center 
Addition to the City of Sioux Falls, Minnehaha County, South Dakota, of Section 36, 
Township 102 North, Range 50 West of the 5th P.M., Minnehaha County, South Dakota 
contains 4.812 acres more or less; as shown on plats attached as Exhibit A; and Lot PE2 
in Tract 1, Except Lot A Thereof, of South Dakota Public Universities & Research Center 
Addition to the City of Sioux Falls, Minnehaha County, South Dakota, of Section 36, 
Township 102 North, Range 50 West of the 5th P.M., Minnehaha County, South Dakota 
contains .715 acres more or less; as shown on plat attached as Exhibit B.  Which tracts of 
land are fully delineated in Surveyor’s Certificates from Eugene F. Maurice of Sayre and 
Associates, a registered land surveyor – Registration No. 4478, as more fully shown on 
“Exhibit A” and “Exhibit B” of Exhibit I to this resolution, attached hereto and 
incorporated herein as if set forth in full.   

Grantor requests that any grant of easement be consistent with, or responsive to the issues 
identified, in the draft grant of easement prepared by the Office of School and Public Lands and 
attached hereto as Exhibit I, without restricting the ability of the parties to further revise and 
finalize the details of the final document(s).  Specifically, the grant shall recognize the City of 
Sioux Falls’ ability to issue permits to third party utilities operating within the easement area in 
accordance with its applicable city ordinances.   

Grantor further requests that any grant of easement include language providing that Grantor 
shall, to the full extent of the law, be protected from liability for any damages claimed and payment 
for judgments rendered against the Grantor as a result of said easement.  Further, said Grant of 
easement shall not waive Grantor’s sovereign immunity.   

Dated this ____ day of March, 2018 
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SOUTH DAKOTA BOARD OF REGENTS 

By _________________________________ 
Bob Sutton 
President 

Certification: 

I have compared the foregoing with an action taken by the Board of Regents at a regular 
meeting of the Board in Spearfish, South Dakota, on the ____ day of March, 2018, and I hereby 
certify that the same is a true, correct, and complete copy thereof and that the same has not been 
rescinded. 

Dated this _____ day of March, 2018 

SOUTH DAKOTA BOARD OF REGENTS 

By__________________________________ 
John W. Bastian 
Secretary 
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This document prepared by: 
Office of School and Public Lands 
(605)773-3303 
500 East Capitol Avenue 
Pierre, South Dakota 57501-5070 

STATE OF SOUTH DAKOTA 
PERMANENT EASEMENT 

THIS EASEMENT is made and entered by and between the State of South 
Dakota acting through its Governor and Commissioner of School and Public 
Lands on behalf of the South Dakota Board of Regents, 500 East Capitol, 
Pierre, South Dakota, 57501[the “State”] and between the City of Sioux Fall, 
224 West 9th Street, Sioux Falls, SD 57104 [the "City”]. 

WHEREAS the City is desirous of acquiring a permanent easement for 
the purpose of constructing a city street/highway and associated structures 
and facilities above and below the surface of the proposed easement area upon 
land belonging to the State, and the State is desirous of cooperating with the 
City for said easement. 

NOW THEREFORE THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. For and in consideration of the sum of One dollar ($1.00), the receipt
of which is hereby acknowledged and other valuable consideration set forth in 
this Easement, the State hereby grants and conveys to the City an exclusive 
permanent easement for the following described purposes: the right to install, 
repair, maintain, alter, and operate a street/highway, including curb and 
gutter, drainage, sanitary sewer, storm sewer, water, other utilities, sidewalks, 
street lights, stop lights, signs and other facilities or structures associated with 
the operation and maintenance of the street/highway through, under and 
across the following legally described real estate within the County of 
Minnehaha, State of South Dakota (the “Easement Area”): 

Lot PE1 in Lot A of Tract 1 of South Dakota Public Universities & 
Research Center Addition to the City of Sioux Falls, Minnehaha County, 
South Dakota, of Section 36, Township 102 North, Range 50 West of the 
5th P.M., Minnehaha County, South Dakota contains 4.812 acres more or 
less; as shown on plats attached as Exhibit A; and Lot PE2 in Tract 1, 
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This document prepared by: 
Office of School and Public Lands 
(605)773-3303 
500 East Capitol Avenue 
Pierre, South Dakota 57501-5070 

STATE OF SOUTH DAKOTA 
PERMANENT EASEMENT 

THIS EASEMENT is made and entered by and between the State of South 
Dakota acting through its Governor and Commissioner of School and Public 
Lands on behalf of the South Dakota Board of Regents, 500 East Capitol, 
Pierre, South Dakota, 57501[the “State”] and between the City of Sioux Fall, 
224 West 9th Street, Sioux Falls, SD 57104 [the "City”]. 

WHEREAS the City is desirous of acquiring a permanent easement for 
the purpose of constructing a city street/highway and associated structures 
and facilities above and below the surface of the proposed easement area upon 
land belonging to the State, and the State is desirous of cooperating with the 
City for said easement. 

NOW THEREFORE THE PARTIES MUTUALLY AGREE AS FOLLOWS: 

1. For and in consideration of the sum of One dollar ($1.00), the receipt
of which is hereby acknowledged and other valuable consideration set forth in 
this Easement, the State hereby grants and conveys to the City an exclusive 
permanent easement for the following described purposes: the right to install, 
repair, maintain, alter, and operate a street/highway, including curb and 
gutter, drainage, sanitary sewer, storm sewer, water, other utilities, sidewalks, 
street lights, stop lights, signs and other facilities or structures associated with 
the operation and maintenance of the street/highway through, under and 
across the following legally described real estate within the County of 
Minnehaha, State of South Dakota (the “Easement Area”): 

Lot PE1 in Lot A of Tract 1 of South Dakota Public Universities & 
Research Center Addition to the City of Sioux Falls, Minnehaha County, 
South Dakota, of Section 36, Township 102 North, Range 50 West of the 
5th P.M., Minnehaha County, South Dakota contains 4.812 acres more or 
less; as shown on plats attached as Exhibit A; and Lot PE2 in Tract 1, 
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Except Lot A Thereof, of South Dakota Public Universities & Research 
Center Addition to the City of Sioux Falls, Minnehaha County, South 
Dakota, of Section 36, Township 102 North, Range 50 West of the 5th 
P.M., Minnehaha County, South Dakota contains .715 acres more or 
less; as shown on plat attached as Exhibit B.  Which tracts of land are 
fully delineated in Surveyor’s Certificates from Eugene F. Maurice of 
Sayre and Associates, a registered land surveyor – Registration No. 4478, 
along with attached documents Sheet ___, (Exhibit A) and Sheet ___ 
(Exhibit B) a copy of which is attached hereto and incorporated into this 
agreement, the same as if written at length herein.  

2. The Parties acknowledge that the City may issue permits to third
party utilities operating within the Easement Area as prescribed by city 
ordinance(s).  Any such permit(s) shall be subservient to this easement. 

3. The City agrees that any construction will not interfere unnecessarily with
the State’s use of its adjoining property and will not endanger or injure any 
improvements thereon.  The State reserves the right to utilize the Property for 
all purposes not inconsistent with the easement rights herein conveyed.  The 
State and / or the City may enter upon the above described property for the 
purposes of effectuating the grant of and reserved rights in this easement.     

4. The City further agrees, at no cost to the State, to be responsible for
the operation, repair, maintenance, replacement, or removal of the 
street/highway, water, storm and sanitary sewers, and other utilities or 
structures installed by the city and associated with the operation and 
maintenance of the street/highway.  

5. The City further understands and agrees, that to the extent provided by
South Dakota law it shall be liable for all damages caused by the construction, 
operation, maintenance, enlargement, upgrade, repair, alteration, removal or 
replacement of the street/highway, water, storm and sanitary sewers, and 
other utilities or structures installed by the city and associated with the 
operation and maintenance of the street/highway and the City agrees to 
indemnify, defend, and hold the State harmless for the same.  Nothing in this 
agreement shall be read to waive Grantor’s sovereign immunity.   

6. The City further understands and agrees that the State has and
retains the right to lease, sell or otherwise convey the Easement Area, or any 
part thereof, provided, however, that this Easement shall remain in full force 
and effect until the expiration of the term hereof notwithstanding such lease, 
sale or conveyance.  In addition, the above-described easement is subject to a 
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reservation of further easements and rights-of way for irrigation ditches and 
canals, as provided by South Dakota Codified Laws 5-4-2, so long as they do 
not infringe upon the rights granted hereunder.  The State agrees to notify and 
receive approval from the City of any additional easements and rights-of-way 
granted in the exclusive Easement Area.  This Easement is also subject to a 
reservation of rights relating to deposits of coal, ores, metal and other minerals, 
asphaltum, oil, gas and like substances provided South Dakota Constitution 
Art. VIII, §19, South Dakota Codified Laws 5-7-3 to 5-7-6, inclusive and South 
Dakota Codified Laws 5-2-12, and in any law of the State of South Dakota 
reserving any rights of any kind in said State or any of its departments, 
institutions, subdivisions, funds or accounts. 
 
 7.  In consideration of this Easement, the City will not impose special 
assessments on the State to pay for connection costs to City utilities that may 
be associated with the development of the above describe area. Nothing in this 
Permanent Easement forecloses the City and State from entering into a 
negotiated Agreement to address the costs incurred by the City in installing 
street, sidewalk, and city utility improvements.  The State or its tenants will be 
responsible for normal upkeep, such as snow removal, on the sidewalk.   
 
 8.  The land herein described is to be used for street/highway right-of-
way, water, sanitary and storm sewers, drainage, other utilities or structures 
associated with the operation and maintenance of the street/highway and no 
other purpose whatsoever, and that should the above described real property 
granted by this Easement cease to be used for highway purposes for two 
consecutive years, this Easement reverts to the State or its successor and 
assigns.   
 
9.  This agreement and attachments shall constitute the entire agreement 
between the State and the City.  This agreement supersedes any other written 
or oral agreements between the State and the City.  This agreement can be 
modified only in writing and signed by the State and the City or their 
respective heirs, representatives, executors, administrators, successors and 
assigns.   
 
10.  This easement shall be binding upon the heirs, executors, administrators, 
assigns, and successors in interest of the parties hereto.   
 
  
11.  This Easement is governed by and shall be construed in accordance with 
the laws of the State of South Dakota. 

 
12.  This Easement shall be binding upon the heirs, executors, administrators, 
assigns and successors in interest of the parties hereto. 
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IN WITNESS WHEREOF, the parties have executed this Easement on this ____ 
day of _________________, 2018. 

STATE OF SOUTH DAKOTA 

BY: ____________________________ 
    Dennis Daugaard 
    Governor 

ATTEST: 

____________________________________ 
Ryan Brunner 
Commissioner of School and Public Lands 

CITY OF SIOUX FALLS 

BY: ____________________________ 
   Mike T. Huether 
   Mayor 

ATTEST: 

________________________________________ 
City Clerk 

ACKNOWLEDGMENTS 

STATE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF HUGHES          ) 

On this ____ day of __________, 2018, before me the undersigned Notary 
Public within aforesaid County and State, personally appeared Dennis 
Daugaard, Governor, known to me to be the person described herein who 
executed the within and forgoing instrument for the purposes therein 
contained and acknowledged to me that he executed the same. 

______________________________ 
Notary Public 

Notary Seal 
______________________________ 
Commission Expires 
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STATE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF HUGHES          ) 

On this ____ day of __________, 2018, before me the undersigned Notary 
Public within aforesaid County and State, personally appeared Ryan Brunner, 
Commissioner of South Dakota School and Public Lands, known to me to be 
the person described herein who executed the within and forgoing instrument 
for the purposes therein contained and acknowledged to me that he executed 
the same. 

______________________________ 
Notary Public 

Notary Seal 
______________________________ 
Commission Expires 

STATE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF MINNEHAHA      ) 

On this _____ day of ___________________, 2018, before me, the 
undersigned officer, personally appeared Mike T. Huether, who acknowledged 
himself to be the Mayor of the City of Sioux Falls, and that he, as Mayor, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the City by himself as Mayor. 

______________________________ 
Notary Public 

Notary Seal 
______________________________ 
Commission Expires 

STATE OF SOUTH DAKOTA ) 
) ss 

COUNTY OF MINNEHAHA      ) 

On this ____ day of __________, 2018, before me the undersigned Notary 
Public within aforesaid County and State, personally appeared 
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_____________________________________, known to me to be the person described 
herein who executed the within and forgoing instrument for the purposes 
therein contained and acknowledged to me that he executed the same. 

______________________________ 
Notary Public 

Notary Seal 
______________________________ 
Commission Expires 
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