SOUTH DAKOTA BOARD OF REGENTS
Free Speech Policies Listening Session

REVISED
AGENDA ITEM: 13 – A
DATE: June 26-28, 2018

******************************************************************************
SUBJECT
Free Speech Roundtable
CONTROLLING STATUTE, RULE, OR POLICY
U.S. Constitution Amendment I
SD Constitution Art. VI § 5 – Freedom of speech
SDCL § 3-6C-19 – Freedom of speech of officers and employees
BOR Policy 3:3 – Freedom of Speech
BOR Policy 3:4 – Student Code of Conduct
BOR Policy 6:13 – Facilities Use By Private Parties
BACKGROUND / DISCUSSION
Over the past year, a number of high profile freedom of speech incidents have occurred at
postsecondary institutions around the country including the University of NebraskaLincoln, Indiana University of Pennsylvania, and most recently at Syracuse University.
During the 2018 Legislative session, House Bill 1073 and Senate Bill 198 were introduced
to provide greater oversight of Freedom of Speech at postsecondary institutions in South
Dakota. Neither piece of legislation advanced out of their respective committees; however,
the Board of Regents indicated that it would review existing policies and procedures that
may impact freedom of speech and make any necessary revisions. During the May 2018
meeting, the Board of Regents reviewed the first reading of proposed changes to BOR
Policy 3:4 to address language identified by the Foundation for Individual Rights in
Education (FIRE) as having the potential to be interpreted in a way that could restrict
protected expression.
IMPACT AND RECOMMENDATION
Individuals and organizations with a vested interest in this topic have been invited (see
Attachment I) to provide oral and/or written comments to the Board during a public hearing
on Board policies that may impact freedom of speech. These individuals/organizations
were formally invited on May 25, and then again on June 6 through follow-up
correspondence. The following constituent representatives have indicated a desire to
provide oral comments to the Board during the free speech policies listening session. The
session will be organized using two panels as designated below, with each participant on
(Continued)
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the panel being afforded the opportunity for approximately five minutes of oral comments
followed by a question and answer session among the Board of Regents and the panelists.
Panel 1: Student/Faculty Perspectives of Regental Free Speech Policies in Action


Dale Droge – DSU Faculty Senate



Ally Monson and Cole McDougall – SDSU Student Association President and
Government Chair



Rob Turner – Vice Chair – USD Faculty Senate



Nathan Harmer & Nick Alholinna – DSU Student Senate Vice President &
Student Association Member

Panel 2: Stakeholder Perspectives of Regental Free Speech Policies in Action


Blake Meadows – The Alliance for Defending Freedom



Tyler Coward – Foundation for Individual Rights in Education (FIRE)
Legislative Counsel



Alan Aldrich – Current COHE Statewide President (USD)



Representative Michael Clark – South Dakota Legislature

In addition to the individuals identified above, the following individuals provided written
comments for the Board of Regents to consider on this issue. Respondents were given until
June 22 to provide written comments, and those received are included in Attachment II.


Senator Jim Bolin – Chair of Senate Education (Page 7)



Dr. William Richardson – Distinguished Professor Emeritus, USD (Page 8)



Dr. Robin Ammon – Chair, USD Faculty Senate (Page 11)



Lance Kinzer – Director of Policy and Government Relations, 1st Amendment
Partnership (Page 14)



Kristi Bockorny – Chair, NSU Faculty Senate (Page 17)



Josh Sorbe & & Madison Green – President & VP, USD SGA (Page 18)



Shanae Doerr & Tyler Harris – President & VP, NSU SGA (Page 20)



Allyson Monson & Cole McDougall – President & VP, SDSU SGA (Page 22)



Tyler Coward & Azhar Majeed – Legislative Council & Vice President of
Policy Reform, Foundation for Individual Rights in Education (Page 51)



Jacob Oberpriller – Vice President, SDSM&T SGA (Page 71)



Wyatt Osthus – President, BHSU SGA (Page 72)
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Kimberlee Wood Colby - Director, Christian Legal Society (Page 73)



Blake Meadows – Legal Counsel, Alliance for Defending Freedom (Page 91)



Student Survey – SDBOR Student Federation (Page 102)

ATTACHMENTS
Attachment I – Formal Invitation Letters
Attachment II – Written Comments from Invited Constituents

ATTACHMENT I

4

May 23, 2018
Freedom of expression on college campuses is a public policy issue that has generated
much discussion and legislative interest around the country and in South Dakota. It is an issue that
touches on not just critical freedom of speech rights but also privacy, safety, cost and quality of
education, and other important policy considerations.
In consultation with other state leaders, the South Dakota Board of Regents and its
institutions are undergoing a review of our free speech policies. As part of this effort, we are
seeking written and/or oral testimony from experts and interested persons to be considered at our
June 28, 2018 Board meeting in Brookings, SD. Our goal is to hear and better understand the full
range of interests and issues affected by this topic prior to completing this review.
The Board would like to invite you to participate in our June 28 meeting to help improve
free speech policies affecting all South Dakota public institutions of higher education. Oral
testimony will begin at 9:20 am, followed by an opportunity for questions and discussion with
the Board. Presenters are requested (not required) to submit written comments by June 22, and
to summarize your key points in an initial 5-minute oral summary (time limit subject to change
depending on the number of presenters).
If you are not able to present in person, the Board would welcome your written comments
by June 22 so they can be included in the record and considered publicly. We respectfully
request that you RSVP to Katie.Hubbart@sdbor.edu so that we can properly allocate time among
the interested speakers. More logistical details will be provided once we have confirmed
speakers.
To facilitate your possible review and comment, Board staff has identified a number of
Board and individual institution policies that have free speech implications. Hyperlinks to each
of these policies are listed in Appendix A & B.
Thank you for considering this invitation. We look forward to hearing from you and
hope to see you in Brookings on June 28, 2018.
Sincerely,

Bob Sutton
South Dakota Board of Regents
President

Kevin Schieffer
South Dakota Board of Regents
Vice President
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APPENDIX A
Board Policies That Have Freedom of Expression Implications
Primary Policies




BOR Policy 3:3 Freedom of Speech
BOR Policy 3:4 Student Code of Conduct
BOR Policy 6:13 Facilities Use by Private Parties

Secondary Policies











BOR Policy 1:11 Academic Freedom and Responsibility
BOR Policy 1:17 Harassment Including Sexual Harassment
BOR Policy 1:31 Exclusion of Members of the Public for Disruption of Institutional
Activities or for Misconduct
BOR Policy 3:7 Commercial Solicitation of Students
BOR Policy 3:9 Guest Speakers
BOR Policy 3:10 Student Media
BOR Policy 3:18 Recognition and Funding of Student Organizations
BOR Policy 4:21 Political Activity
BOR Policy 6:12 Bomb Threats
BOR Policy 7:1 Acceptable Use of Information Technology System
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APPENDIX B
Institutional Policies That Have Freedom of Expression Implications
Black Hills State University
 Student Organization Manual
 Email User Account Policy
 Title IX – Sexual Misconduct
Dakota State University
 Sponsorship of Non-University Speakers by Student Organizations
 Student Organizations & Activities
Northern State University
 Guest Speakers and Performers
 Posting Policy
 Scheduling of University Events
 Facilities Use Agreement Template
 Student Activities Rubric
 Student Budget Appropriations Committee Guidelines
South Dakota School of Mines & Technology
 Policy I-05: Free Speech and Assembly on Campus Grounds for non-SDSM&T
Personnel
 Policy III-7-1: Solicitation
 Policy III-10-1: On-Campus Advertising/Campus Posting
 Policy VI-11: Assessing User Fees: Scheduling, Events, and Conferences
 Policy VI-A-07: Scheduling and Coordinating Use of Campus Resources
South Dakota State University
 Student Conduct Code Policy
 Harassment Policy
 Housing Handbook – Harassment Policy (Page 33)
 Housing Handbook – Roommate Bill of Rights (Page 3)
University of South Dakota
 Student Handbook – Freedom of Speech (Page 53)
 Policy 7.005 – Sales and Solicitation
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Senator Jim Bolin
Chair, Senate Education Committee
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Dr. William Richardson
Distinguished Professor Emeritus, USD
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William D. Richardson
c/o Department of Political Science
University of South Dakota
Vermillion, SD 57069-3550
Email: wrichard@usd.edu
_________________________________________________________________________
June 14, 2018
The Honorable Kevin Schieffer, Vice-President
South Dakota Board of Regents South Dakota Board of Regents
300 East Capital Avenue, Suite 200
Pierre, SD 57501
RE:

The promotion and protection of free expression on college campuses
.
Dear Regent Schieffer:
I retired in August of 2017 from the University of South Dakota after serving 19 years as the
chair of its Department of Political Science as well as the director of its W. O. Farber Center for
Civic Leadership. I want to emphasize that the views I am setting forth in this letter are mine
alone and are not intended to represent USD or, obviously, the Board of Regents. That said,
permit me to succinctly explain my concerns about the state of free speech on college campuses
today.
The vibrant exercise of First Amendment rights to free speech by (and for) students, faculty,
staff, and campus speakers is fundamental to the role of higher education, which is specifically
tasked with enhancing the ability of students to think independently and critically for themselves
as they prepare for the daunting demands of self-government. While much of the national
attention about the topic arises from issues associated with invited speakers, campus free speech
also can involve self-muzzling by students who are concerned—sometimes quite rightly—about
being too visibly on the wrong side of instructors’ ideological preconceptions. If the
increasingly passionate, partisan turmoil roiling our nation’s politics and culture demonstrates
anything, it is that democratic citizenship requires as much critical, independent thought as we
can possibly cultivate in each new generation of young people. The way one assesses the truth
or falsity of one’s own opinions is to engage rationally and directly with those who may profess
other views—indeed, especially with those who strongly disagree with your views. If our
opinions prove inadequate and flawed after intensive, respectful, civil debate, we are welladvised to modify them or find better, stronger, more persuasive evidence to support them. This
is what college is supposed to be about—a testing of opinions about, among many things,
politics, culture, society, humanity, compassion, religion, morality, human behavior, and the
appropriate civil arrangements that, collectively, enhance and strengthen an understanding of
society and one’s place in it. As the forthright University of Chicago report on Freedom of
Expression set forth in 2014 (https://freeexpression.uchicago.edu/page/report-committeefreedom-expression), the free and open discussion of ideas—however disagreeable or disruptive

Dr. William Richardson
Distinguished Professor Emeritus, USD
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we might find some of them to be—is at the very essence of what higher education is supposed
to be about.
I strongly urge the Board of Regents to adopt a straight-forward version of the University of
Chicago model that would apply to all public institutions of higher education in South Dakota.
Further, I would urge that the Board follow that adoption with a requirement that every such
institution provide each entering member of every freshman class with a letter boldly affirming
its commitment to free expression, how such expression contributes to a vibrant education, and
advising the young recipients about what they can expect once they arrive on campus. (By way
of illustration, I am attaching a letter Dr. Ellison sent to every University of Chicago freshman in
2016.)
In the current highly partisan atmosphere afflicting our nation, it seems prudent for all South
Dakota institutions to reaffirm their deep attachment to the First Amendment, assure that their
policies and procedures are adequate to the task of encouraging and protecting free expression on
our campuses, and visibly demonstrate to our students how the truth or falsity of ideas is
intended to be examined in the context of rational, civil discourse.
Sincerely,

William D. Richardson
Distinguished Professor Emeritus
University of South Dakota

Enc.: Dr. Jay Ellison’s letter to the University of Chicago class of 2020.

Dr. William Richardson
Distinguished Professor Emeritus, USD
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Dear Class of 2020 Student:
Welcome and congratulations on your acceptance to the College at the University of Chicago. Earning a
place in our community of scholars is no small achievement and we are delighted that you selected
Chicago to continue your intellectual journey.
Once here you will discover that one of the University of Chicago’s defining characteristics is our
commitment to freedom of inquiry and expression. This is captured in the University’s faculty report on
freedom of expression. Members of our community are encouraged to speak, write, listen, challenge
and learn, without fear of censorship. Civility and mutual respect are vital to all of us, and freedom of
expression does not mean the freedom to harass or threaten others. You will find that we expect
members of our community to be engaged in rigorous debate, discussion, and even disagreement. At
times this may challenge you and even cause discomfort.
Our commitment to academic freedom means that we do not support so-called “trigger warnings,” we
do not cancel invited speakers because their topics might prove controversial, and we do not condone
the creation of intellectual “safe spaces” where individuals can retreat from ideas and perspectives at
odds with their own.
Fostering the free exchange of ideas reinforces a related University priority—building a campus that
welcomes people of all backgrounds. Diversity of opinion and background is a fundamental strength of
our community. The members of our community must have the freedom to espouse and explore a wide
range of ideas.
I am enclosing a short monograph by Dean John W. Boyer, the Martin A. Ryerson Distinguished Service
Professor in History and Dean of the College, which provides a helpful primer. This monograph, entitled
Academic Freedom and the Modern University: The Experience of the University of Chicago, recounts the
history of debate, and even scandal, resulting from our commitment to academic freedom.
If you are interested in some of the source material mentioned in Dean Boyer’s book, you can find links
to the important reports (e.g. the Kalven report, the Stone report, etc.), at the website maintained by
our University Provost at http://freeexpression.uchicago.edu/.
Again, welcome to the University of Chicago. See you in September!
Sincerely,
Jay

John (Jay) Ellison, PhD
Dean of Students in The College

Dr. Robin Ammon
Chair, USD Faculty Senate

ATTACHMENT II

11

It has recently come to my attention that the South Dakota Board of Regents and its institutions
are undergoing a review of their free speech policies. As part of this effort, I was invited to
submit written comments to be considered at the Board’s meeting on June 28, 2018. As a faculty
member in higher education, as well as a supporter and advocate of liberal arts institutions I
believe it is our duty to present our students with as much information as possible; this includes
controversial topics. Higher education is intended to prepare its students to embark not only on
professional careers, but also possess the ability to analyze numerous topics in a critical fashion.
Therefore in order for our students to become productive members of our society they must be
exposed to a variety of views.
Pertinent Legal Decisions
I am a legal scholar and not an attorney, but I would like to provide some comments that will
help frame my beliefs. This information is not intended as a legal argument, but more of a review
to provide context. In addition to the “free exercise clause” and “establishment clause” there are
a number of words in the US Constitution’s 1st Amendment that have nothing to do with religion.
“Congress shall make no law . . . abridging the freedom of speech.” Around the same time the 1st
Amendment was being crafted the French philosopher Voltaire allegedly said “I disapprove of
what you say, but I will defend to the death your right to say it”. In my opinion this statement is
the foundation that defines the Free Speech Clause.
US Supreme Court decisions have limited the ability of government entities (state actors) to
restrict free speech characterized as defamation, obscene speech, pornography, commercial
speech as well as student speech in public schools. While students have 1st Amendment rights,
student speech is not unlimited. Though it pertained to a K-12 case, the US Supreme Court held
in Tinker that speech can only be prohibited when it “materially and substantially interfere(s)
with the requirements of appropriate discipline in the operation of the school.” (Tinker v. Des
Moines Ind. Comm. Sch. Dist., 1969)
An important point to remember is that institutions and organizations acting in or on behalf of a
government function are state actors and are legally restricted in their ability to deprive persons
of life, liberty, or property without due process of law. “When the government targets not subject
matter, but particular views taken by speakers on a subject, the violation of the 1st Amendment
is...blatant. Viewpoint discrimination is thus an egregious form of content discrimination. The
government must abstain from regulating speech when the specific motivating ideology or the
opinion or perspective of the speaker is the rationale for the restriction. The State may
not…discriminate against speech on the basis of its viewpoint.” Rosenberger v. University of
Virginia (1995)

Dr. Robin Ammon
Chair, USD Faculty Senate
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Board Policy
With respect to many of the national issues and discussions surrounding free speech, there seems
to be two workable solutions. One is to distinctly define what speech is allowed on campus, and
prohibit all other ‘political’ or ‘controversial’ topics. Not only is this notion the antithesis of a
liberal arts education numerous Federal court decisions have demonstrated the illegality of such
a philosophy. The second is the designation of a university campus as a free speech zone. This is
far more in line with the general mission and purpose of a university.
Per BOR Policy 3:3, faculty and teaching staff should be protected and supported in these
efforts, facilitating a welcome, open learning environment for all constituents. Furthermore, it is
well established in the BOR policies that academic freedom is guaranteed to faculty, and as such
is “fundamental for the protection of the rights of the teacher in teaching and of students to
freedom in learning…” and includes the “…freedom to perform one's professional duties and to
present differing and sometimes controversial points of view, free from reprisal” (SD BOR
Policy Manual, Policy Number 1:11). It is also important to note that this concept of freedom
should also be accompanied by responsibility and faculty members should represent accuracy,
display restraint, respect other opinions, and indicate that they are not speaking for the
institution. However, they should be not be censored or disciplined by the institution. This policy
continues to state that “to secure student freedom in learning, faculty members in the classroom
and in seminar should encourage free and orderly discussion, inquiry and expression of the
course subject matter.”
The bottom line is universities should be locations where ideas are shared and evaluatedwhether everyone agrees with them or not. Universities must err on the side of allowing speech,
rather than restricting it. However, as with all areas of free speech- the courts provide protection.
Threatening or endangering speech should not be tolerated. It is important to remember that this
Free Speech Clause protects speech and not conduct. Thus, I agree with the secondary policy
1.31- in that the University must maintain the right to remove people, subject to ‘reasonable’
restriction.
One workable solution is the establishment of a ‘free speech zone’ where outside groups (e.g.,
the person tabling for Turning Point USA at Nebraska) can present such ideas. This is a
specifically defined space, outside of which the highest level of decorum is expected. Those on
campus who wish to express their views would be able to do so. Those who wish to avoid them
can likewise do so. Such a space would be identified as part of Policy 6.13- defining a location
on campus as this type of area. It would not require special permits or restrictions (other than
those for public safety). However, this policy can at times run into legal trouble such as was the
case in University of Cincinnati Chapter of Young Americans for Liberty v. Williams (2012),
where the designated free speech zone was deemed to be too confining. Additionally, a number
of states have prohibited universities from limiting speech through free speech zones.

Dr. Robin Ammon
Chair, USD Faculty Senate
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As I previously mentioned universities should err on the side of freedom of expression. In this, I
am inspired by the model provided by the University of Chicago in its Statement on Principles of
Free Expression. https://freeexpression.uchicago.edu/page/statement-principles-free-expression
There is no place for threatening/ hate speech on campus, but the purpose of a university is to
examine ideas with a critical lens. This doesn’t work if the constitutional rights to freedom of
speech are shed at the schoolhouse gate.

Lance Kinzer
1st Amendment Partnership
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Lance Kinzer
1st Amendment Partnership

ATTACHMENT II

15

Lance Kinzer
1st Amendment Partnership
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Kristi Bockorny
Chair, NSU Faculty Senate
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June 21, 2018
South Dakota Board of Regents
306 East Capitol Avenue # 200
Pierre, SD 57501
Dear Regental Staff:
I want to thank you for the invitation to offer comments and/or present on the topic of free speech
policy. This topic is very important to Northern State University (NSU) students and faculty.
Due to the timing of this BOR meeting, the NSU Faculty Senate has not yet been able to discuss
free speech policies. However, once the fall semester begins, the NSU Faculty Senate will take
this matter up in earnest. As we move through the academic year, it is my sincere hope the BOR
will continue to engage us in these important discussions.
As the current Faculty Senate President at NSU, I will say I do appreciate the proactive stance the
BOR is taking on this matter. Free speech in academia is vital for the faculty and most importantly
for our students. By taking this approach, I am confident the University System in South Dakota
will benefit in both the short and long term.
Respectfully,
Kristi Bockorny, PhD
Assistant Professor and NSU Faculty Senate President

Josh Sorbe & Madison Green
President & Vice President, USD SGA

To:
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South Dakota Board of Regents
c/o Katie Hubbart, Board of Regents Academic Affairs Specialist

From: Josh Sorbe
Student Body President
University of South Dakota

Madison Green
Student Body Vice President
University of South Dakota

Date:

June 21, 2018

Re:

Written Testimony on behalf of USD Students – Freedom of Expression on Campus

South Dakota Board of Regents,
We would first like to thank you all, as well as the BOR staff, for your time commitment and dedication to
effective policymaking. Affirmatively seeking testimony from stakeholders shows a desire to learn and see from
numerous perspectives, and bringing more knowledge and expertise to the table yields a more holistic end result.
We are testifying on behalf of the student population at the University of South Dakota, our state’s flagship
university. We are the only Regental institution rooted in the liberal arts, the educational bedrock of critical
thinking and conflict resolution. This summer, I (Josh) am in Washington, D.C, participating in The Fund for
American Studies’ economics and public policy institute. Coincidentally, the theme for the summer’s program
is free speech on college campuses. I’ve spent four weeks listening to keynote speakers from premier
organizations like the Cato Institute, the ACLU, the Mercatus Center, and Americans for Prosperity, and I’ve
come to realize that this is a more contentious issue than most realize. However, I do feel there are effective
policies that can appease all.
Student Federation Executive Director Matthew Yetter conducted a poll across the BOR system via the
universities’ student governments and discovered an overwhelmingly majority of students are unfamiliar with
the policy and the potential impact the newly drafted policy could have. It is therefore incumbent upon student
government leaders to ensure the best interests of students is preserved.
During the 2018 Legislative Session, former USD and SDSU Student Body Presidents, Teagan McNary and
Taylin Albrecht, respectively, testified in front of the House Judiciary committee in opposition to HB1073 “An
Act provide for the protection of free speech on the campuses of public institutions of higher education”. They
had overwhelming support from both of the institutions’ student governments, citing concerns on behalf of those
that call the universities “home”. McNary stated, “It is important to note that the reason we are at USD is to
obtain an education. HB 1073 would open public institution campuses, as public forums that may attract
individuals who seek to promote disturbance, not discourse, on our campuses. Our students expressed deep
concerns that not only are they on campus to take classes- but around 2000 of our students also reside at USD.
STUDENT GOVERNMENT ASSOCIATION
UNIVERSITY OF SOUTH DAKOTA
414 East Clark Street • Vermillion, SD 57069 • sga@coyotes.usd.edu

Josh Sorbe & Madison Green
President & Vice President, USD SGA
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It is our job to ensure that these students feel safe on campus, and that are surrounded by an environment that
fosters learning and productive conversation.”
In the words of President Abbott at his last faculty senate meeting, “we are in the business of education, and
education alone.” Students enroll at our universities under the assumption that they will be able to earn a degree.
A pre-requisite to learning and skill-building in an educational setting is a comfortable learning environment.
Last week, I attended the lecture of Karith Foster, graduate of Oxford University and founder of the Foster
Family Foundation – a non-profit organization committed to inspiring free speech, social change, and
empowerment through education and mentorship. She stated that, “free speech is not always free – your speech
may not cost you anything, but it can cost someone else everything.” Foster made a distinction between
productive free speech and harmful free speech, similar to McNary’s differentiation between “disturbance” and
“discourse” in her testimony. In a perfect world, every member of society would know these differentiations and
speech would be completely free. However, civil discourse has begun to look like a lost cause, and a heavier
burden has been placed on policy to set the tone for what is disruptive disturbance and what is not. In the end,
speech that harms others’ ability to receive an education should not be tolerated on a college campus.
We ask you to draft a freedom of expression policy that uses students’ ability to have a safe, productive
learning environment as the framework. This means considering whether this policy will stimulate (rather
than discourage) respectful discussion while hopefully preventing disrespectful and targeted discourse.
Admittedly, this is no small task. However, a distinction needs to be drawn between harmful speech and
productive speech. In order to learn at a higher education institute, you need to have a community and
surrounding environment that supports you regardless of who you are. We need to ensure that all members of
our community have that chance.
We thank you for the opportunity to testify, and are open for further questions or inquiries via phone at (605)
690-6401 and email at josh.sorbe@coyotes.usd.edu.
Best,

Josh Sorbe
Student Body President
University of South Dakota

Madison Green
Student Body Vice President
University of South Dakota

STUDENT GOVERNMENT ASSOCIATION
UNIVERSITY OF SOUTH DAKOTA
414 East Clark Street • Vermillion, SD 57069 • sga@coyotes.usd.edu

Shanae Doerr & Tyler Harris
Student Body President & Vice President, NSU

To:
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South Dakota Board of Regents
c/o Katie Hubbart, Board of Regents Academic Affairs Specialist

From: Shanae Doerr

Tyler Harris

Student Body President

Student Body Vice President

Northern State University

Northern State University

Date: June 22, 2018
Re:

Written Testimony – Northern State University’s stance on Expression on College

Campuses

South Dakota Board of Regents,
First and foremost, may we offer our sincerest gratitude for the opportunity to have our own testimony
presented before you and for the ability to represent the thoughts and well-wishes of the students of
Northern State University on the topic of Freedom of Expression in the BOR system.
While the topic of Freedom of Expression is not a topic that has been heavily touched on campus, thus
far, we believe that it is a topic that needs to be addressed and handled in a proper manner. After engaging
in several constructive discussions with other state universities and encouraging our own senators and
fellow students to become educated on the topic of Freedom of Expression utilizing the resources the
BOR have shared with us, we have come to a general consensus regarding our stance on the topic which
is as follows: we believe that students should be allowed to express their opinions and beliefs in any form
on campus so long as said practices do not hinder or hurt another student’s university experience.
Additionally, the platform which students use to speak at NSU should promote ideas and productive
learning experiences rather than cause disturbances.
The NSU Student Government Association strives to create and promote a positive and productive
environment at Northern State University. Multiple representatives expressed that freedom of speech on
campus is a part of that learning environment and should not be purposely hindered or controlled. Any
legislation regarding freedom of expression on campus is highly encouraged to embody these ideals as
they are expressed by Northern State University students and other state universities.

Shanae Doerr & Tyler Harris
Student Body President & Vice President, NSU
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Again, we sincerely thank you for the opportunity to testify on behalf of Northern State University. If you
have any further questions, feel free to reach out to Shanae Doerr at Shanae.Doerr@wolves.northern.edu.
Best,

Shanae Doerr
Student Body President
Northern State University

Tyler Harris
Student Body Vice President
Northern State University

Allyson Monson & Cole McDougall
SA President & Vice President, SDSU

ATTACHMENT II

22

Last spring, the 2017-2018 South Dakota State University Students’ Association took a stance
on free speech on college campuses. Our first vote took place on January 29th, 2018 in
response to House Bill 1073. Resolution 17-12-R was titled: “SDSU Students’ Association
Opposition of HB 1073” and included four student sponsors comprised of two executive team
members, an at-large senator, and a student senator representing their college. The resolution
outlined why SDSU students saw this HB as unnecessary with reasons including:
- It would “[allow] noncommercial expressive activity”
- The bill would require new documentation “in institution’s handbook, on the institution’s
website, and through the institution’s orientation programs, ”causing unnecessary fees
- It would require “extensive, detailed, lengthy reporting requirements”
- “Section 7 of HB 1073 outlined specific, detailed access requirements to these
reports…[including] by use of not more than three links” to university websites
- Also it “authorizes any person or student to sue a public university for violations of this
Act and use this Act as defense or counterclaim against any disciplinary action”
- “Any person or student association aggrieved by a violation of this Act may bring an
action against the public institution of higher education and any other person responsible
for the violation and seek appropriate relief, including injunctive relief, monetary
damages, reasonable attorney’s fee and court costs”
- It would have the potential to “attract individuals who seek to promote disturbance not
discourse on our campuses”
- “Far reaching protections for free speech already are in place through the SDBoR policy
3:3 which states “the institutions shall ensure the rights of free speech and expression
and shall encourage the timely and rational discussion of topics whereby the ethical and
intellectual development of the student body and general welfare of the public may be
promoted.
After debate, this resolution proceeded to a roll call vote. With 27 voting members present, this
resolution passed with 20 votes.
Students’ Association voted on free speech again on February 12th. Our resolution, Resolution
17-16-R titled “SDSU Students’ Association Opposition of SB 198”, passed with 23 of the 28
senators voting in favor. Debate focused on the same points as our previous resolution in
reaction to HB 1073.
Between the two bills, it was obvious that SDSU Students’ Association did not see free speech
as an issue on our campus. As stated by one member,
“[I] believe the student voice recognizes that this is unnecessary red tape and
bureaucracy...We are able to have open discourse so we can [have] reliance on
open dialogues. This bill forces expensive training and unnecessary reporting to
Pierre...if rights feel infringed upon then the 1st Amendment of the U.S. Constitution
protects that right.”
SDSU opposed both HB 1073 and SB 198 and sees the current policy by the South Dakota
Board of Regents and the U.S. Constitution as protection for free speech.

Allyson Monson & Cole McDougall
SA President & Vice President, SDSU
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Resolution 17-12-R
Sponsors:
1.
2.
3.
4.

Alex Farber- PPRC
Amber Alvey- At Large
Jordan Hill – Ag Bio
Allyson Helms- Vice President

Title of Resolution: SDSU Students’ Association Opposition of HB 1073
WHEREAS the South Dakota House of Representatives dropped HB 1073 entitled “An Act
to provide for the protection of free speech on the campuses of public institutions of higher
education” on January 12, 2018,1
WHEREAS HB1073 intends to promote free speech by allowing noncommercial expressive
activity as long as the conduct is not unlawful nor disrupts the functioning of the public
institution,

WHEREAS Section 5 of HB 1073 requires new documentation “in institution's handbook,
on the institution's website, and through the institution's orientation programs for
students [regarding] the policies, regulations, and expectations of students regarding free
expression on campus,” 1

WHEREAS Section 6 of HB 1073 requires additional training for “administrators, campus
police officers, residence life officials, and professors” about the protections outlined in HB
1073
WHEREAS Section 7 of HB 1073 outlines extensive, detailed, lengthy reporting
requirements of “any barriers to or incidents of disruption of free expression… actions the
institution is taking to promote and ensure intellectual diversity and the free exchange of
ideas… alleged violation of any person’s rights under the First Amendment…”1
WHEREAS Section 7 of HB 1073 also outlines specific, detailed access requirements to
these reports that public institutions must fulfill including access “by use of not more than
three links”1

WHEREAS Section 8 of HB 1073 authorizes any person or student to sue a public university

for violations of this Act and to use this Act as defense or counterclaim against any
disciplinary action, stating “Any person or student association aggrieved by a violation of
this Act may bring an action against the public institution of higher education and any other
person responsible for the violation and seek appropriate relief, including injunctive relief,
monetary damages, reasonable attorneys' fees, and court costs”1
WHEREAS HB 1073 would open public institution campuses as public forums that may
attract individuals who seek to promote disturbance, not discourse, on our campuses,
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WHEREAS far-reaching protections for free speech already are in place through the SDBoR
policy 3:3 which states, “the institutions shall ensure the rights of free speech and
expression and shall encourage the timely and rational discussion of topics whereby the
ethical and intellectual development of the student body and general welfare of the public
may be promoted,”
WHEREAS protections of our public institution campuses continue in SDBoR Policy 6:13
which states that campus facilities are “not open to the public for assembly, speech, or
other activities as are the public streets, sidewalks, parks or seats of government,”

WHEREAS individuals with extensive knowledge of policies and protections currently in
place on public institution campuses, including the South Dakota Board of Regents
Director, have also opposed HB 1073,

WHEREAS ultimately, this HB 1073 is remarkably unnecessary given the protections of the
First Amendment to the United State Constitution which quite clearly states that, “Congress
shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances,”
BE IT RESOLVED the South Dakota State University (SDSU) Students’ Association opposes
House Bill 1073,
BE IT FURTHER RESOLVED the SDSU Students’ Association does not believe that the
additional free speech protections granted through HB 1073 are currently necessary,

BE IT FURTHER RESOLVED the SDSU Students’ Association will continue to support the
free speech rights protected by the First Amendment to the United States Constitution on
our campus and in our community.
Sources:

1. http://sdlegislature.gov/docs/legsession/2018/Bills/HB1073P.pdf
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STUDENT SENATE MINUTES
January 29th , 2018
7:00 PM
I.
II.
III.
IV.

CALL TO ORDER
PLEDGE OF ALLEGIANCE
ROLL CALL
ADOPTION OF THE AGENDA
Moved by Senator Hill. Seconded by Finance Chair Simons.
Moved to amend by adding agenda item B, Resolution 17-12-R to New
Business by VP Helms. Seconded by State and Local Government Chair
Harwood.
Agenda amended.
Moved to amend by adding agenda item C, Resolution 17-13-R to New
Business by VP Helms. Seconded by State and Local Government Chair
Harwood.
Agenda amended.
Moved to amend by adding item D, Resolution 17-14-R, to New Business
by VP Helms. Seconded by State and Local Government Chair Harwood.
Agenda amended.

V.

VI.

Agenda adopted.
APPROVAL OF THE MINUTES
A. 1-22-18 Minutes
Moved by Senator Hill. Seconded by Finance Chair Simons.
OPEN FORUM
A. James L. Johnson
Spent 18 years as an advisor to the Student Senate. Started
teaching in 1960 and then taught every semester until 2003. The
last 30 years were spent here at SDSU. In his time he has directed
75 productions here at state. Spent about 8,000 hours in Donor
Auditorium so he is very excited to see the new performing arts
center. Thanked the students for all the work that has been laid out
for these new constructions. This new theatre allows the college to
plan for the future. This performing arts center will be one of the
best in the nation. The new building will have 5 performance
spaces. Also discussed the senator of the year scholarship and
award. In 1992 the scholarship fund was established. The fund has
now been added to and the importance of the award is to recognize
a student for their leadership and service. He said you can be part
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of the tradition or you can add to it. Believes SA to be the most
important part of what he did here. Pointed out how much growth
comes from being involved here from learning budgeting, visiting
with legislators, to learning how parliamentary procedure works.
Encourages all senators to reach out and make a difference.
Reminded everyone to make their life spectacular.
B. Public Comments
President of Saudi Student Association to clarify the cancellation
of Saudi Arabian night. Agreed to move night to fall because of the
need to bring equipment and funding and wanted to clarify rumors.
Saudi student concerns are working to be resolved.
Senator Lorang and AA Monson reviewed the rules and
regulations on parliamentary procedure and on our bylaws.
C. Student Organization Report
VII.

COMMITTEE AND STAFF REPORTS
A. President
i.
Welcome to legislative session. We have a very
strong voice to state legislature and the voice we
choose to take on these resolutions can influence the
way things go in Pierre. Planning on lobbying for
these bills Friday. Various things can happen
depending on the stance taken. It is important to
collaborate with other universities in the state and has
been working to do so. As things continue to come
forward will continue to communicate through the
facebook page.
B. Vice President
i.
Was in Pierre Tuesday and Wednesday and spoke
about alcohol diversion and various other resolutions.
ii.
Committees that are not working please let her know
to redistribute senators.
iii.
Elections are right around the corner. Please ask her
questions if needed.
iv.
Lamb lead still needs to be filled.
C. Administrative Assistant
i.
Wellness Center is on time and renovation is going
smoothly
ii.
Open forum ideas are always welcome.
iii.
Reminder to do office hours and meet with your
deans.
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D. Finance Chair
i.
Two special allocations will be coming up and
speaker fund will be presented soon.
E. State and Local Government Chair
i.
Everything with city council has been going well.
Will meet with mayor next month.
F. Programming and Public Relations Chair
i.
New page on SA website about what Students’
Association is.
ii.
Next Monday elections open. #askmeaboutsa has
started on social media for elections. Tabling will
happen in the union to encourage people to vote and
run. Everyone has to help with elections and tabling.
G. Ex Officio Members
UPC- Reminder that Up Close applications are out. Packing party
is coming up and the Chicago trip and party are completely
booked. BSA and UPC comedy night in Jacks Place before step
show Saturday. Mom’s weekend Feb. 9-10.
BSA- Sneak peak of step show at comedy night. Step Show is on
Saturday Feb. 3. Meetings are now on Thursdays at 6pm.
Greek Life- Recruitment is wrapping up soon.
H. Committees
Parking committee- Discussed adjusting prices for faculty passes.
Addressed concerns for commuter lots. Discussed looking into
having some sort of system to show how many spots are available
in each lot.
Academic Affairs- Approved 20 new courses. Approved planning
stage for new minors and majors. Grad school is holding a three
minute thesis competition.
Reaccreditation- Site visit date for reaccreditation in 2019.
Discussed the things students need to know and do to have a
valuable reaccreditation process.
Library- Asked for interest in alumni access to online databases.
Student Diversity and Inclusion Taskforce- Discussed diversity
academy. Dr. Ziegler has resigned and Cass Williams has taken
over the position.
I. Advisors
Wermedahl- New scholarship fund was set up today bringing
hundreds of thousands of dollars to students. Update on the costs
associated with the barn and cricket club and is working to get the
monetary budgets worked out. Will continue to work towards
getting the cricket club playing again.
Schmidt- Glad to be back.
Toleman- Thanks for feedback on midyear executive team.

Allyson Monson & Cole McDougall
SA President & Vice President, SDSU

VIII.

ATTACHMENT II

28

UNFINISHED BUSINESS
A. 17-09-R Parking Studies
Moved by Senator Rang.
Encourages parking usage survey before breaking ground
and having proper representation at new planning project
meetings.
Seconded by Senator Patel.
Parking is a huge concern for all students.
VP Helms
Asked what a parking usage survey is and what it entails.
Senator Rang
Clarified it is informal and is more an open dialogue.
Senator Hill
Asked if this would be happening every time there is a new
building or if the conversation has been had for Wakini
building.
Senator Rang
Clarified that it would be happening with all new buildings
and parking services is satisfied with the conversations had
for Wakini.
Resolution passes.
B. 17-10-R Asset Recovery and Management
Moved by Senator Rang to approve.
Seconded by Senator Patel.
Moved by Senator Rang to amend first where as clause, line 2
from “endeavored” to “considered”.
Friendly and was approved.
Resolution was amended.
Senator Reski
Asked if it was student orgs taking the spaces or if it was
athletics
Senator Rang
Stated it wouldn’t hurt orgs. It simply is because of
commuter students and the events using the spaces are
creating wear and tear on the lots. In a sense its bettering
the spaces for students.
Senator Reski
Asked if the money collected for parking at sporting events
goes to parking services.
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Senator Rang
Stated it currently is not given to parking services to her
knowledge. Says there is grey area when it comes to
tailgating lots. Clarifies resolution mostly pertains to
basketball games and other events where students aren’t
allowed to park in lots during key hours of the day. Says
parking services can’t reimburse students for each day
these are closed but says that they can maintain the lots and
pay for upkeep if they are using the space.
Senator Reski
Interested where money goes. Stated he assumed that if
they are receiving money and this would mean that the
costs would already be used to bring down costs.
Senator Rang
Only organization they are aware of that pays for parking is
the union and the pay lot.
Finance chair Simons
Asked if this resolution was needed if it was a problem
between athletics and parking services.
Senator Rang
We as students have to show precedence that students are a
priority when it comes to parking. If students are paying for
parking they should be getting their parking. This helps
with reimbursement of students through having better lots.
Other reimbursement options could be discussed in the
taskforce as well.
VP Helms
Moves to amend 3rd where clause by striking out put on SDSU
athletics and alumni.
Believes it inappropriate to call out certain entities.
Seconded by Senator Rang.
Agrees that this language was too specific.
PPRC Farber
Striking it out helps the tone of the resolution.
Resolution is amended.
Senator Alvey
Have you discussed with students how this money is used
and compensated?
Senator Rang
Have discussed options for giving back to students and
decided that this was the most practical way to address
these concerns. Taskforce discussed ice cream socials and
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other options specifically after removing cars from SE lot.
Discussed other options for giving back but points out that
students often times just want more lots. This will not be a
huge number.
Senator Walker
Does this mean commuter pass prices will go down?
Senator Rang
Does not know the absolute prices or if permits could go
down as it would not be her decision but parking services
wants to give back to students. This is still the early phases.
Senator Naftari
If the idea works could it go towards lowering parking
permits?
Senator Rang
Reiterates that this will not be a large amount of money but
will help with maintaining the facilities or could go to
whatever the taskforce sees fit.
Dr. Wermedahl
Recommended using this money for a scholarship.
Senator Rang
Thinks this a great idea and will bring it forward to
State and Local Harwood
Don’t get hung up on what ifs. This money is to help with
their bottom line to get the money they are entitled to
maintain the lots they have. They don’t have money needed
as they are still paying off Daktronics lot.
Senator Lorang
Believes the lots are under maintained in general and this
money would provide better upkeep. Says that if parking is
near and dear to your heart and you
Senator Johnson
Asked if there was any data on how many lots are affected
a week.
Senator Rang
Says she doesn’t have it right in front of her but the lots
impacted most are the Scobey lot and lots surrounding
Frost.
Reminder that this is a support resolution not what ifs or
policies.
Advisor Schmidt
Asked if this would affect outside events at the PAC.
Senator Rang
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Assumes there is a system already worked out and
relationship with parking services which would continue.
Senator Sailor
Stated the Wellness Center lot is closed up to three or four
times a week.
UPC Ex Officio
Asked about the time the lots close and if that really affects
commuters or just general public.
Senator Rang
This is not setting anything in stone simply is support. This
will get turned over to parking services to discuss.
Finance Chair Simons
Asked why motor pool is where it is.
Senator Rang
Motor Pool and parking services will be merging parking
wise and doesn’t know where this will lead.
VP Helms
Reminder that this is support for parking and voting in
favor will allow us to further investigate and while all these
topics are great discussion this does not secure anything.
Encourages I vote.
James Johnson
Says parking problems come up each year. Says this
university has parking inconvenience not a problem.
Compares this university to Kansas. Encourages
perspective. This is the first resolution he has seen about
the future of parking and addresses these concerns.
Resolution passes.
C. 17-11-R Precision Ag
Moved by VP Helms.
This innovative form of agriculture is crucial for not just
our college but the state and nation.
Seconded by Senator Johnson.
This major is still growing and the new facility would allow
for more hands on experience. This is critical for the
university and we will be the first university to have
something like this.
Resolution passes.
Moved by VP Helms to recess for five mins to distribute resolutions.
IX.

NEW BUSINESS
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A. Swearing in of New At-Large Senators
3 new senators were sworn in.
B. Resolution 17-12-R
Moved by VP Helms to wave second reading of resolution and
proceed to vote.
Second by State and Local Government Harwood.
Seconded reading was waved.
Moved by VP Helms to approve.
Critical that student voice is hear. Broke down bill. Allows
individuals to bring outside guests to campus to speak and
if anyone is blocked from visiting they then have to enter
process of reporting. Believes this has not been an issue
and this is unnecessary.
Second by state and Local Government Harwood.
Doesn’t believe free speech has been hindered in his time
here. Excited to hear everyone’s thoughts.
Senator Rang
Points out the effort to be more transparent and has
concerns about the shortness of this issue. Believes students
should weigh in on this before we vote. This is a very big
deal and is very important and we need time to investigate.
Points out the number of organizations this will affect. The
sense of urgency isn’t lost but stated that real action will
not be taken on this until much later due to government
processes. Thinks this is inappropriate and SA can lobby on
this at SHED. Also believes that SA does not have to take a
stance on this issue. Our voice is important and doesn’t
want to push this through before we can lay all of this out.
Doesn’t believe the body is ready to take this vote.
Senator Lorang
Thanked Senator Rang for her remarks and insight. Student
interns bring excellent insight to the table. Believes these
quick items and emergency resolutions are a show of how
senators can be good trustees of student voice. Instead of
serving as a vessel of student opinions, senators can serve
as stewards of their voice and are trusted with this office.
Believes this debate allows for information to be put
forward so a decision can be made. He interprets this
resolution as that we want to protect our right to not let
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anyone come onto campus and do whatever they want.
Does not want more red tape when their rights are already
protected in the first amendment.
Senator Naftari moves to table resolution.
VP Helms objects to consideration of the question.
Consideration was objected.
Senator Dittman
Has been on radar since last week. Pointed out that College
Republicans and other groups support the bill and are
against this resolution. Other groups have sent letters in
support. This isn’t an issue at SDSU but could become one.
Other colleges have seen free speech zones and have come
under scrutiny for these. The Board of Regents policy
dictates free speech in their policy and this bill gives
students a place to start if they do have grievances.
Senator Hill
Pointed out that this was written about in the Collegian and
many students have seen this and have opinion that the bill
is unnecessary. Believes a majority of students get their
news from the Collegian and
Senator Patel
Has travelled through speech to other campuses and feels
confident to give opinion. Any law that says free speech
cannot be regulated in itself opposes the first amendment.
Disagrees with two clauses in this bill Section 7 Clause 1
and Section 8. These sections says that they will not only
be regulated but disciplined. Thinks that it is imperative
that we take action tonight. Encourages aye vote.
Senator Milbauer
Asked for point of origin of bill.
Senator Sailors
Clarified after discussing with legislatures an incident
occurred at USD that tried to bring in a speaker that was
denied because of its potential offensive nature.
Understands that this bill is a preventative measure. Brings
up papers being graded based on personal opinions.
Reiterated that this is preventative.
Senator Walker
Asked what speaker was the controversy.
Senator Sailors
Was unsure on nature of speaker.
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Senator Patel
Answered that it was a documentary and was not a speaker.
Documentary was opposed by certain sections of
university.
Advisor Toleman
The documentary was shown eventually on the campus and
incident was a number of years ago. Remembers issue
coming up on news. Remembers this documentary was
about Muslim women.
Senator Rameez
The documentary was offensive to some groups.
Documentary linked Muslim women to certain culture etc.
and this was offensive to students and professors. Believes
we do not have a problem right now. States that there are
people who can educate others on what is right and not
right on whether items would offend someone. Stated his
opinion was a documentary like that should not be shown.
This also would allow for more communication. Supports
resolution.
Senator Patel
Referring back to Sailors statement. Papers on opinions are
covered by the freedom of learning statement. Read this
statement.
Senator Rang
Stated that this process sometimes comes to standstill when
comes to professor students problem. Believes this gives
them another avenue.
VP Helms
Asked if bill addressed paper writing at all or if it addresses
speakers and the like.
State and Local Government Chair
Reads a section of bill.
VP Helms
Believes bill isn’t pertaining to papers but for public
comments and nonacademic behaviors.
Senator Patel
States that Section 3 of bill talks about outdoor area and
clarifies that writing a paper outside and having it grading
outside it probably wouldn’t be included. Clarified
documentary was from 2015
Senator Lorang
Believes this is specifically 3rd party groups coming onto
campus protesting whatever they would like and then give
them the ability to sue the university if they were asked to
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leave. Does not papers or academics. Believes the
university should make those calls.
Trevor Gunlicks
Introduced himself. Many organizations have voiced
support of this bill. There hasn’t been a lot of time to
consult others. Doesn’t believe Collegian article is voice of
students and believes it to be bias. He is a member of
Turning Point USA and has met with students from across
the country where free speech is not as loose. Brings
forward info on lawsuits filled at universities that have free
speech zones. States this is a national concept and
preventative measure. Believes cannot voice entire campus
opinions in such short notice. Does not believe SA can
voice the opinion and lobby one way or another without
asking at least 25% of the campus. Encourages SA to truly
consider what they are doing. States this a national wave
and thinks South Dakota is getting ahead of this. Is
personally fearful that the university could limit free speech
in the future. Believes that the people need to be asked
before opposition is taken. Grateful that SDSU does not
have an issue yet and fears current policies could limit free
speech in the future.
Advisor Toleman
Did show documentary.
Senator Hill
Did not previously mean that collegian was correct or
incorrect just pointing out that the Collegian may be the
only time students hear of this.
PPRC Farber
Highlighted terms that concerned her including civil suit in
the bill. Pointed out the definition of abstention. States that
her opinion is that there are many times where senators
need to be trustees on issues. Wanted to point out the
option to abstain from voting if senators feel as if they are
not informed.
Senator Pauley
Believes SDSU would be protecting itself. Could have
repercussion targeted at university that do not pertain to the
university if people are on the campus.
VP Helms
Apologizes that some Senators, specifically Senator Rang,
feel uninformed because of the quickness of resolution.
Points out that everyone has been informed about the
quickness of legislative season and how important it is to
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have an opinion on the matter when the bill goes to
committee. Points out that the collegian stands for free
speech and wrote an article. Believes it is imperative that
senators are trustees and can stand for matters while
lobbying. Agrees that this is a national issue. States that we
should trust those in universities who have the authority to
determine speakers. Believes the student voice recognizes
that this is unnecessary red tape and bureaucracy. States
that people are welcome to go testify but believes this is
how the student voice sees the issue. We are able to have
open discourse so we can reliance on open dialogues. This
bill forces expensive training and unnecessary reporting to
Pierre. Experts have necessary experience to make these
decisions and if rights feel infringed upon then the 1st
Amendment of the US Constitution protects that right.
Encourages I vote.
Senator Naftari
Reminds that senators are here to serve. States that senators
are trustees not vessels. Have to listen to 12,000 students
and that is the stance we must take. Believes not everything
is beneficial. Upon entering this country realized is not
structured for minorities. Interprets that this bill means hate
speech will be allowed. This university protects these
students and reminds that speaking to those organizations
would be helpful. Oppressed groups need to be recognized
and consulted before voting on resolution. Believes tabling
would have been best option.
Senator Walker
Believes the bill is unnecessary. Reminds of the situation
with posters last semester and the way it made him feel.
Says that this made him sick to his stomach and we cannot
let this happen and this bill would give more groups a
platform for hate speech. Encourages aye vote.
Senator Rameez
Says he feels at home here as international student.
Believes SDSU provides freedom of speech and allowing
outside sources to make students feel not at home or unsafe
is not okay. Tradition makes students feel at home.
Encourages support on resolution.
Senator Lorang
Reminders of what votes on this means for lobbying. Also
reminds that there is the option to postpone indefinitely.
Senator Rang
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Believes the resolution was short notice. Government
moves slow for a reason and that pushing this through is
seen as shady on a national level. Discussed the merits of
free speech and believes that college is a place for
encountering other things even if they make students
uncomfortable. Believes if something crosses the line then
we have procedures in place to handle those. Believes this
resolution will add to that. States that differing opinions
help us understand differing opinions. Still believes that
this is too soon and need to discuss with other groups.
President Albrecht
Clarifies the process in Pierre and when lobbying can take
place and what missed opportunities could mean.
Senator Johnson
The article itself was difficult to understand. Feels
uncomfortable voting on this bill. Agrees that discussion
helps in understanding but isn’t enough. Understands
urgency and believes in not rushing this through.
Encourages tabling or postponing. Asks about the ability to
call emergency meeting.
President Albrecht
Clarifies that it is very unlikely that an emergency meeting
would work. Quorum needs to be met and it is difficult to
make decisions.
Senator Johnson
Still believes this is too fast but understands urgency.
Senator Swift Moved to table definitely to next meeting.
Doesn’t believe we can come together as one voice tonight
on such short notice. Believes there are many people who
want to discuss with constituents.
Seconded by Senator Rang.
Agrees
Senator Rameez
Points out that the situations last semester which carry over
to this semester and feels comfortable speaking on behalf
of his constituents. Attended meetings and talked to
students about last semester’s issues and believes he can
vote on behalf of these people.
Senator Sailors
Thanks everyone for their civil debate. Reiterates that we
need our full constituent’s opinions. States that the people
who signed on for him to take the position are split and he
supports tabling the resolution.
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Senator Patel
Agrees with Senator Rameez. Says that information came
out Friday on the Facebook page and Senators were
recommended to inform themselves even if the resolution
was not released until today.
VP Helms
Whole heartedly agrees to reach out to constituents.
Reminder who your constituents are. It is all students if
you’re an at-large senator. Implores everyone to reach out
if this is tabled. Reminds everyone that President Albrecht
has been in contact through the student federation and other
universities will have discussions this week and will take a
stance. Believes it would be beneficial to take a stance
before SHED. Believes if this is the same conversation that
will take place next week if tabled then it is pointless.
Senator Sailors
States that this is a conservative state. Believes that if
students are educated on the issue they should have a right
to inform their senators. Wants to reach out to constituents
and get a larger pool of our students. Asked about how to
do this. Personally believes this legislature isn’t necessary
but still wants that more time to gain larger opinion.
Senator Walker
Doesn’t believe this should be table. Giving up a chance to
be on record is a loss.
Senator Naftari
Believes a good decision is a good decision even if it isn’t
on record.
Senator Rameez
Represent students on SDSU and as senators we can take a
stance.
Senator Dittman
Stated that representatives won’t rush through decision
regaurdless if the bill passes through committee.
PPRC Farber
Believes a voice is better than no voice. Non unanimous
votes show student population better. Believes an initial
voice is good to start a conversation. Doesn’t think it sets a
good precedence for other schools.
Senator Patel
Our voice may not be heard. Doesn’t trust that this will be
slow.
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Senator Johnson moved to call the question.
Seconded by Senator Patel.
Question was called.
VP Helms called division of the house.
Vote was taken by roll call.
Motion to postpone definitely was not approved.
Senator Patel
Disagrees that it is not acceptable to have hate speech
anywhere on campus. Points out the incident last semester
and that the university handled it well. Believes this bill
would mean that situation would have caused a lawsuit.
Senator Johnson
Asked about how the bill defines student organizations.
VP Helms
Clarifies that it includes invited guests.
Senator Hill
When talked to constituents people replied “don’t we have
that already?” Believes that neither side last semester was
illegal. Believes that free speech is defined as what free
speech should be. Does not believe there needs to be
further legislation.
Senator Sailors called Previous Question.
Seconded by Senator Hill.
Question was called.
Resolution passes.
C.
D.
X.

XI.

First Reading 17-13-R
First Reading 17- 14-R
TOPICS FOR FUTURE DISCUSSION
Motion to adjourn by Helms.
Seconded by Hill.
ANNOUNCEMENTS
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Resolution 17-16-R
Sponsors:
1. Allyson Helms – Vice President
2. Nishi Patel – Arts & Sciences

Title of Resolution: SDSU Students’ Association Opposition of SB 198
WHEREAS the South Dakota Senate dropped SB 198 entitled “An Act to provide for the
protection of free speech on the campuses of public institutions of higher education” on
February 1, 2018,1

WHEREAS SB198 intends to promote free speech by allowing noncommercial expressive
activity as long as the conduct is not unlawful nor disrupts the functioning of the public
institution,

WHEREAS Section 5 of SB 198 requires new documentation “in institution's handbook, on
the institution's website, and through the institution's orientation programs for students
[regarding] the policies, regulations, and expectations of students regarding free
expression on campus,” 1
WHEREAS Section 6 of SB 198 requires additional training for “administrators, campus
police officers, residence life officials, and professors” re the protections outlined in HB
1073

WHEREAS Section 7 of SB 198 outlines extensive, detailed, lengthy reporting requirements
of “any barriers to or incidents of disruption of free expression… actions the institution is
taking to promote and ensure intellectual diversity and the free exchange of ideas… alleged
violation of any person’s rights under the First Amendment…”1
WHEREAS Section 7 of SB 198 also outlines specific, detailed access requirements to these
reports that public institutions must fulfill including access “by use of not more than three
links”1
WHEREAS Section 8 of SB 198 authorizes any person or student to sue a public university

for violations of this Act and to use this Act as defense or counterclaim against any
disciplinary action, stating “Any person or student association aggrieved by a violation of
this Act may bring an action against the public institution of higher education and any other
person responsible for the violation and seek appropriate relief, including injunctive relief,
monetary damages, reasonable attorneys' fees, and court costs”1
WHEREAS SB 198 would open public institution campuses as public forums that may
attract individuals who seek to promote disturbance, not discourse, on our campuses,

WHEREAS far-reaching protections for free speech already are in place through the SDBoR
policy 3:3 which states, “the institutions shall ensure the rights of free speech and
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expression and shall encourage the timely and rational discussion of topics whereby the
ethical and intellectual development of the student body and general welfare of the public
may be promoted,”
WHEREAS protections of our public institution campuses continue in SDBoR Policy 6:13
which states that campus facilities are “not open to the public for assembly, speech, or
other activities as are the public streets, sidewalks, parks or seats of government,”

WHEREAS individuals with extensive knowledge of policies and protections currently in
place on public institution campuses, including the South Dakota Board of Regents
Director, have also opposed SB 198,

WHEREAS ultimately, this SB 198 is remarkably unnecessary given the protections of the
First Amendment to the United State Constitution which quite clearly states that, “Congress
shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances,”
BE IT RESOLVED the South Dakota State University (SDSU) Students’ Association opposes
Senate Bill 198,
BE IT FURTHER RESOLVED the SDSU Students’ Association does not believe that the
additional free speech protections granted through SB 198 are currently necessary,

BE IT FURTHER RESOLVED the SDSU Students’ Association will continue to support the
free speech rights protected by the First Amendment to the United States Constitution on
our campus and in our community.
Sources:

1. http://www.sdlegislature.gov/docs/legsession/2018/Bills/SB198P.pdf
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STUDENT SENATE AGENDA
February 12th , 2018
7:00 PM
I.
II.
III.
IV.

CALL TO ORDER
The meeting was called to order at 7:06 PM.
PLEDGE OF ALLEGIANCE
ROLL CALL
ADOPTION OF THE AGENDA
Moved by Senator Patel.
Seconded by Senator Lorang.
Moved by AA Monson to strike item A on unfinished business.
Seconded by Senator Lorang.

V.

VI.

VII.

APPROVAL OF THE MINUTES
A. 2-5-18 Minutes
Motion by Senator Patel.
Seconded by Finance Chair Simons.
OPEN FORUM
A. OMA and LASA
Dr. Flo
Discussed his background and when his life changed at age 8. That
is when he honed in on what he wanted to do. He threw himself
into education and his school life. Always had a mission to help
others. Discussed his struggles in higher education through these
experiences. Has focused on helping others in higher education.
Serves as the programs coordinator for the LASA and serves as an
advisor. Said he wanted to share and introduce himself so that
students can see how this partnership and serving others can be
beneficial. OMA has many different avenues and encompasses
everything to work with underrepresented students. Encourages
everyone as student leaders to attend events and reach out to these
students. Hopes to start new programs and outreach efforts.
Believes reaching out to Latino students through their parents is
the best way to reach these students. Encourages everyone to keep
underrepresented populations in the front of their minds when
planning events and passing legislation.
B. Public Comments
C. Student Organization Report
COMMITTEE AND STAFF REPORTS
A. President
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Legal Aid candidate is selected with interview to
come on Thursday.
ii.
Wellness Center is on schedule.
iii.
Alcohol Diversion program is still moving along.
Senator Tiedeman will plan on presenting this in
committee on Thursday. Plans on tabling it on a state
level but the program itself is still moving forward.
iv.
Meeting with advisors tomorrow.
v.
Meeting with mayor tomorrow.
vi.
Petitions are open. Don’t forget to grab one and
recruit.
Vice President
i.
Alumni association meeting last week.
ii.
Committee list will be posted tonight.
iii.
Met with line bike representative who was very
enthusiastic about the program. Was given a detailed
portfolio.
iv.
Look forward to debate tonight.
Administrative Assistant
i.
Wellness Center will be open forum at next meeting.
Think of questions.
Finance Chair
i.
Reviewing allocation request tonight.
ii.
Wellness Center is submitting their budget Friday.
iii.
Working with Jacks Club Hub to have ability to
submit requests through the website.
State and Local Government Chair
i.
Scheduling a meeting for the State and Local
Government committee.
ii.
Overview of SHED. Social with other schools. Had a
kick off meeting with federation. Heard about
legislation. Listened to speakers about lobbying. Had
dinner with legislatures. Student Federation meeting
happened that night took opposition to 3 pieces of
legislation and discussed budget. Watched
committees this morning and sat in with governor
who discussed job outlook.
Programming and Public Relations Chair
i.
Apps and petitions are well on their way.
ii.
Mark calendars for elections to work election booths.
iii.
Reminder to reach out to potential Senators.
iv.
Comm. Com will not meet this week.
Ex Officio Members
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Greek Life- Ceres is having crush for a crush. SAE is having a
neon dance at their house. AZD is having a fundraiser Feb. 20.
GSA- HB 1296 was killed in Pierre.
UPC- Design Jam was last week. Open mic was also last week. Up
close is meeting this week. Open mic night tomorrow in VBR.
Chicago trip is this week.
HEROH- Body project video on Facebook. Shake Your Shamrock
5k coming up.
IRC- India night tickets are on sale.
H. Committees
IT Committee- University is looking into using voice control.
Centralizing IT is in the works.
Wellness Center Advisory- Wellness fair on Wednesday in VBR.
Tobacco free campus is going really well. Keep eye out for other
events.
Safety and Security Squad- Met last Wednesday and discussed
various security measures especially for library.
Faculty Senate meeting tomorrow.
I. Advisors
VP Willis- Apologized for not being at the last few meetings.
Discussed her traveling and discussion with legislators about
STEM grants and other items. Last week spent time with
individuals visiting Idaho, Montana and other colleges. Discussed
Native American success on those campuses. SE housing project
moving forward. Working with architects on configurations for
190-230 bed complex. Focused on having in apartment laundry
and a bathroom for every two people. Also has been working on
transportation solutions. New Director of Res life started last week.
Working on getting recommendations for tuition and fees to BOR
with that meaning no increase in parking fees.
Schmidt- Asked about moving forward on GAF strategic plan.
VP Helms moved to New business item B to unfinished business
Seconded by AA Monson.
Agenda amended.
VIII.

UNFINISHED BUSINESS
A. SCAPP Constitution

Moved by VP Helms to approve.
Same organization just switching around alignment and name.
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Seconded by Alvey
Agreed and thought the constitution was very thorough.
Senator Lorang
Asked what the flowchart that was distributed was.
Representative
Explained that all those are laid out so that this organization will follow
suit of national organization.
Constitution approved.
B. 17-16-R : Opposition of SB 198
Senator Hill
Stated this was this was exactly like the house bill voted on last
week and didn’t need to further discuss this.
Seantor Patel
Stated this doesn’t support SDSU’s mission.
Motion by Senator Patel to limit debate to two mins.
Seconded by VP Helms
Debate was limited.
Senator Dittman
Had copy of amendment to bill. Clarified that this means that many
of the issues she sees with the bill will be fixed with these
amendments.
State and Local Government Chair Harwood
Stated that this bill has not been amended yet.
Senator Rang
Continued to reach out to students. Found only one constituent
who was opposed to this bill. Representative is here to answer
questions.
Senator Rameez
Discussed with USD senators about the incident about this bill.
The movie in question was still shown but was shown in a closed
room. This gave the university the control. Believes it is hard to
define what hate speech is and what free speech is. Doesn’t believe
this is a problem and is still in opposition.
BSA
Asked if Senators discussed this with BSA, GSA, IRC etc.
Believes this is still an issue with hate speech.
Moved to lay this matter on the table by Senator Lorang.
Seconded by Senator Patel.
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President Albrecht
Stated this will go to committee Monday the 22nd.
IRC
Asked if the resolution would then reflect the amendments made to
the bill.
VP Helms
Clarified it would have to be determined if the amendments made a
difference to the bill.
Item was not laid on the table.
Semehar Ghebrekidan
Pulled up a map of the formal hate groups in the state. Hate crimes
that happen on campus cause students to leave. Brings up point
that without violence these words are not consider hate crimes and
this causes an unsafe and unsettling environment.
Senator Sailors
For third party organizations to come to university they still must
be sponsored by an organization.
VP Helms
Clarified from the bill the definition of student organizations.
GSA
Asked if there was a typo on the amendments provided by Senator
Dittman.
Senator Dittman
Clarified that it was a typo since it was for personal use.
Senator Naftari
Doesn’t believe this debate is needed.
Senator Walker
Don’t know for sure these amendments will pass. Urges support of
resolution.
AA Monson
Points out the BOR opposes this bill as well.
PPRC Farber
Dr. Rush discussed that even if this bill amended it protects the
university but not individual faculty.
Senator Milbauer
Talked to numerous students. Wonders if loosing free speech
chance is really worth these consequences.
Sentor Patel moves the previous question.
Seconded by Senator Lorang.
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Previous question passes.
Resolution passes.
C. 17-04-A : Petitions
Moved by VP Helms.
Stated the background for this bill. Clarifies what this will mean for
elections.
Seconded by Senator Lorang.
Agrees. Believes the timeframe is reasonable.
PPRC

Wants to discuss if that timeframe is enough.
Senator Patel
Believes this 5 days is enough.
VP Willis
Clarified that they would keep the petition and only have them get
the remainder number of signatures.
PPRC Farber
Was more concerned about work load in the office if they would
receive their petitions back
VP Willis
Doesn’t guarantee that the office could get it return before 48
hours.
Senator Carlson
Just because you get 50 signatures doesn’t mean you can’t get
more.
Senator Rang
Discussed this with other university. Thinks this gives senators the
benefit of the doubt.
Senator Hill
Asked for clarification on business days.
Senator Sailors
Asked if this was for this specific election.
VP Helms
Thinks this can be recognized that we don’t have to state specific
turnarounds.
Senator Lorang
Against adding timeframe for student affairs. Believes we can
count on people to be diligent.
VP Willis
SA can’t dictate how long student affairs needs to do this.
PPRC Farber
Willing to put note on petitions.
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Senator Hill
Wants to see the date placed on these applications.
Senator Muller
Asked if it is applicable this year.
VP Helms
Clarified how the bylaws work and if it can be applied. President
Dunn has to sign off on changes and it could be brought
immediately to the office.
Senator Lorang
Open to it either way.
Amendment passes unanimously.
IX.

NEW BUSINESS
A. CubeSat Special Allocation Request
Simons clarified this zero funding.
Senator Rameez
Clarified that fundraising was unavailable due to new
formation. Stated that they did receive 5,000 dollars. Wants
this allocation to fund balloon projects this semester. The
state has not launched a state satellite. There is a
competition between SDSU and SDSMT. Getting this
allocation would allow the club to stay ahead and get
possible funding from NASA. If SDSU can launch this then
faculty can do research in space. Believes this time is
crucial to stay ahead of the race to hopefully work with
NASA.
Senator Walker
Asked how much money was in the fund.
Finance Chair
About 6,000.
Senator Patel
Clarifies that this is not hindering the CubeSat just wants to
see fundraising before the allocation.
Senator Naftari
Believes this will be a good thing for SDSU. Stated that
they have already received 5,000 dollars.
PPRC
Reminder that there are other groups still seeking funds.
Supports finance committee.
VP Helms
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Clarifies that a vote against this will still allocate them no
money. Encourages everyone to think in the here and now.
Senator Frank
Wants to know what is adequate fundraising.
Finance Chair Simons
Stated it is trial by trial basis.
Recommendation passes.
Moved by Senator Lorang moves for 5 min recess.
Seconded by VP Helms.
5 min recess was taken.
B. First Reading 17-06-A : University College
C. First Reading 17-07-A : Second Reading Vote
D. Nomination for President and Vice President
Moved by PPRC Farber to open slate.
Seconded by Senator Lorang.
Slate open.
Senator McDougall
Nominates Ally Monson for President and Spencer Harwood for
VP.
Seconded by Finance Chair Simons.
Moved to close slate by PPRC to close slate.
Seconded by Senator Lorang.
X.
XI.
XII.

TOPICS FOR FUTURE DISCUSSION
ANNOUNCEMENTS
ADJOURNMENT
Senator Carlson motion to adjourn
Seconded Senator Hill.
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June 28, 2018
Kevin Schieffer
Vice President, South Dakota Board of Regents
Office of the Executive Director
306 East Capitol Avenue, Suite 200
Pierre, South Dakota 57501
RE: June 28, 2018 South Dakota Board of Regents Public Meeting on Free Speech
Policies
Dear Vice President Schieffer and the distinguished members of the South Dakota Board
of Regents:
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit
organization dedicated to defending liberty, freedom of speech, due process, academic
freedom, legal equality, and freedom of conscience on America’s college campuses.
I write to you today to supplement the testimony my colleague Tyler Coward will be
giving at the South Dakota Board of Regents (SDBOR) Public Meeting on Free Speech
Policies on June 28, 2018. FIRE commends the SDBOR for prioritizing campus free
expression by convening this discussion, and we welcome the opportunity to offer our
perspective on the policies regulating expression at SDBOR institutions.
In this memorandum, I first discuss the adoption of a free speech policy statement
modeled after the “Report of the Committee on Freedom of Expression” produced by
the Committee on Freedom of Expression at the University of Chicago (known as the
“Chicago Statement”). Secondly, this memorandum provides an explanation of the
deficiencies in current SDBOR policies that restrict free expression.
Free Speech Policy Statement
In order to improve the climate for free speech at South Dakota’s public institutions of
higher education, we urge the SDBOR to adopt a free speech policy statement modeled
after the Chicago Statement. Taking this step would ensure that the SDBOR institutions
become leaders on free expression issues.
The Chicago Statement is an eloquent statement of principles endorsing freedom of
expression and inquiry and clarifying that “it is not the proper role of the University to
attempt to shield individuals from ideas and opinions they find unwelcome,
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disagreeable, or even deeply offensive.” Since its introduction in January 2015, FIRE has
endorsed the Statement as the gold standard for university policy statements regarding
free speech and academic freedom.
The Chicago Statement provides, in relevant part:
Because the University is committed to free and open inquiry in all matters,
it guarantees all members of the University community the broadest possible
latitude to speak, write, listen, challenge, and learn.
...
In a word, the University’s fundamental commitment is to the principle that
debate or deliberation may not be suppressed because the ideas put forth are
thought by some or even by most members of the University community to
be offensive, unwise, immoral, or wrong-headed.
At the University of Chicago itself, as well as at the institutions that have adopted their own
version of the Chicago Statement, this policy statement has proven to be a significant
element in the improvement of the campus climate for free speech. Not only do its words
better inform students, administrators, and others about the principles behind freedom of
expression, but the very process of reviewing, deliberating over, and ultimately endorsing
the Chicago Statement has led campus stakeholders to reflect on their approach to
oftentimes thorny and difficult speech issues. As we have seen over and over, this has been
a valuable experience for those involved.
Administrations and faculty bodies at over 40 institutions have adopted a version of the
Chicago Statement.1 This includes measures enacted at the university systems of the
University of Nebraska, University of Wisconsin, and University of Missouri, which FIRE
has been pleased to publicize and commend.2 With the SDBOR’s guidance, the public
higher education institutions in South Dakota could be the first schools in the state to
prioritize free speech in such a proactive and comprehensive manner.
Currently, South Dakota higher education institutions lack an overarching policy
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1

The full list of institutions is available at www.thefire.org/chicago-statement-university-and-faculty-bodysupport.
2
See, e.g., Mary Zoeller, University of Nebraska Board of Regents approves ‘Commitment to Free Expression’
Statement, FIRE NEWSDESK (Jan. 30, 2018), https://www.thefire.org/university-of-nebraska-board-ofregents-approves-commitment-to-free-expression-statement/; University of Wisconsin System Board of
Regents’ 2015 Statement Reiterating the Board’s Commitment to Academic Freedom and Affirming its
Commitment to Freedom of Expression (Dec. 11, 2015), https://profs.wisc.edu/wpcontent/uploads/2015/12/BoR-Academic-Freedom.pdf; Azhar Majeed, University of Missouri adopts
commitment to free speech, new guidelines on campus expressive activity, FIRE NEWSDESK (June 2, 2017),
www.thefire.org/university-of-missouri-adopts-commitment-to-free-speech-new-guidelines-on-campusexpressive-activity.

2
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statement committing themselves to free expression and academic freedom. When coupled
with revising system policies to meet First Amendment standards, the system-wide
adoption of a policy statement would solidify South Dakota public institutions as leaders on
free speech issues. The SDBOR has an opportunity to join a group of well-respected
colleges and university systems that have chosen to prioritize free expression by adopting a
principled statement modeled after the Chicago Statement. FIRE would be pleased to work
with the SDBOR to adopt such a free speech policy statement.
Speech Codes
I have provided below an explanation of the most common types of policies that restrict
protected expression on SDBOR campuses, along with selected examples from SDBOR
institution policies and corresponding recommended revisions. FIRE would be pleased to
work with the SDBOR and constituent institutions to revise all of their policies to meet
First Amendment standards.
I. Harassment Policies
Hostile environment harassment, properly defined, is not protected by the First
Amendment. However, several of the SDBOR institutions maintain harassment policies
that do not sufficiently track the Supreme Court of the United States’ standard for studenton-student (or peer) hostile environment harassment in the educational setting.3
Under the Court’s standard, alleged peer harassment must be conduct that is “so severe,
pervasive, and objectively offensive, and that so undermines and detracts from the victims’
educational experience, that the victim-students are effectively denied equal access to an
institution’s resources and opportunities.” Davis v. Monroe County Board of Education, 526
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

3

See, e.g., Guide to Residence Life: Harassments/Physical Abuse, NORTHERN STATE UNIVERSITY,
http://www.northern.edu/sites/default/files/reslifeguide1718.pdf (last visited June 13, 2018); Housing &
Residential Life Residential Handbook: Harassment, SOUTH DAKOTA STATE UNIVERSITY,
https://www.sdstate.edu/sites/default/files/Housing%20%26%20Residential%20Life%20Residential%20S
tudent%20Handbook%202016-2017.pdf (last visited June 13, 2018); Roommate Bill of Rights: emotional harm,
SOUTH DAKOTA STATE UNIVERSITY, https://www.sdstate.edu/residential-life/roommate-bill-rights (last
visited June 13, 2018); Student Code of Conduct: Harassment, SOUTH DAKOTA BOARD OF REGENTS,
https://www.sdbor.edu/policy/documents/3-4.pdf (last visited June 13, 2018); Student Handbook: Campus
Harassment and Incitement, NORTHERN STATE UNIVERSITY,
https://www3.northern.edu/flippingbook/StudentHandbook2017/sh2017/files/assets/common/downloads
/publication.pdf (last visited June 13, 2018). Black Hills State University previously maintained a policy titled
“What is Sexual Misconduct” on the university’s Title IX and Sexual Misconduct website, which was captured
by the Internet Archive “Wayback Machine” on April 18, 2018, available at
https://web.archive.org/web/20180412233540/http://www.bhsu.edu/Faculty-Staff/HumanResources/Title-IX-Sexual-Misconduct/What-is-Sexual-Misconduct. The policy earned FIRE’s worst, “red
light” rating. This website now requires user login and password information in order to access this page, and
several other Title IX resources were recently removed from the website, so it is FIRE’s assumption that the
policy has been removed. FIRE would be happy to provide recommended revisions to this policy if it is
reinstated in any form, or if it is still active behind the username and password access wall.
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U.S. 629, 651 (1999). As the Court’s only decision to date regarding the substantive standard
for peer harassment in education, Davis is controlling on this issue.4
In contrast, for example, the SDBOR’s Student Code of Conduct policy includes the
following provision on “Harassment”:
5. Harassment, which includes, but is not limited to:
a. Conduct towards another person that has the purpose or effect of creating
an objectively and subjectively intimidating, hostile, or demeaning
environment that substantially interferes with the individual’s ability to
participate in or to realize the intended benefits of an Institutional activity or
resource; and
b. Other conduct that is extreme and outrageous exceeding all bounds usually
tolerated by polite society and that has the purpose or the substantial
likelihood of interfering with another person’s ability to participate in or to
realize the intended benefits of an Institutional activity or resource.
This policy differs from the Court’s standard from Davis in significant ways. First, the
policy bans conduct that “has the purpose or effect of creating an objectively and
subjectively intimidating, hostile, or demeaning environment,” a confusing standard that
should be revised to simply ban conduct that is “so severe, pervasive, and objectively
offensive that it creates . . .” (thus removing the “purpose or effect” language and adjusting
the definition to fully track the Court’s standard from Davis).
Further, the policy bans other conduct that is “extreme and outrageous” and that has the
“purpose or the substantial likelihood of interfering with another person’s ability to
participate in or to realize the intended benefits of an Institutional activity or resource.”5
Again, rather than banning conduct that has the purpose or likelihood of interfering with a
person’s education, the policy should only ban conduct that does effectively deny an
individual equal access to institutional resources and opportunities.
In another example, South Dakota State University provides the following excerpted
“Harassment” policy in its Housing & Residential Life Residential Handbook:
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

4

See generally HARVEY A. SILVERGLATE, DAVID FRENCH, & GREG LUKIANOFF, FIRE’S GUIDE TO FREE SPEECH ON
CAMPUS 91–102 (Greg Lukianoff & William Creeley eds., 2nd ed. 2012).
5
The policy language banning “Other conduct that is extreme and outrageous . . .” from the SDBOR Student
Code of Conduct also appears in the SDBOR Harassment Including Sexual Harassment policy, available at
https://www.sdstate.edu/sites/default/files/policies/upload/Harassment-including-SexualHarassment.pdf. This policy should be similarly revised to remove this provision.
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Harassment means behavior toward another person that has the purpose or
perception of creating an intimidating, hostile, or demeaning environment in
order to interfere with another person’s ability to participate in or to realize
the intended benefits of a University activity, employment, or resource.
...
Sexual harassment may be established by showing that an individual has been
subjected to unwelcome sexual advances, requests for sexual favors, or other verbal
or physical conduct of a sexual nature.
First, this policy defines harassment as behavior that “has the purpose or perception of
creating an intimidating, hostile, or demeaning environment.” This should be revised to
instead ban conduct that is “so severe, pervasive, and objectively offensive that an
individual is effectively denied equal access to institutional resources and opportunities,”
thus removing the confusing “purpose or perception” language and adjusting the definition
to better track the Court’s standard from Davis. Additionally, the policy goes on to explain
that sexual harassment may be established by showing that an individual has been
subjected to “verbal . . . conduct of a sexual nature.” This portion of the policy should be
adjusted to make clear that verbal conduct of a sexual nature must meet the standard for
harassment in order to be punishable.
Broadly speaking, SDBOR institutions must revise all harassment policies to fully track the
Court’s peer harassment standard from Davis, and must ensure that their policies make
sufficiently clear that any illustrative examples of speech that may be labeled as a part of
harassment are only punishable when they do in fact meet the Supreme Court’s definition
of peer harassment.6
II. Expressive Activity Policies
Public universities may promulgate reasonable “time, place, and manner” restrictions on
public expression in order to ensure the operation of the university campus. However,
these restrictions must be content-neutral and “narrowly tailored” to “serve a significant
governmental interest,” and they must “leave open ample alternative channels for
communication.” Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989). Unfortunately,
several SDBOR institutions maintain policies that unreasonably restrict expressive
activities on campus.7
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

6

For examples of harassment policies at other institutions that earn FIRE’s highest, “green light” rating, see
Non-Discrimination, Equal Opportunity and Diversity Regulation, UNIVERSITY OF NORTH FLORIDA,
https://www.unf.edu/president/policies_regulations/01-General/1_0040R.aspx (last visited June 13, 2018);
Sexual and/or Relationship Misconduct Policy for Students of Michigan Technological University, MICHIGAN
TECHNOLOGICAL UNIVERSITY, http://www.mtu.edu/conduct/policies/student-conduct/sexualmisconduct/index.html (last visited June 13, 2018); Student Handbook, ALCORN STATE UNIVERSITY,
https://www.alcorn.edu/uploaded/files/studaff/Student_Handbook2.pdf (last visited June 13, 2018).
7
See Sales and Solicitation, UNIVERSITY OF SOUTH DAKOTA, https://www.usd.edu/-/media/files/policies/7005sales-and-solicitation.ashx?la=en (last visited June 13, 2018); Student Handbook: University Affiliated Use,
NORTHERN STATE UNIVERSITY, https://www3.northern.edu/flippingbook/StudentHandbook2017/
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For example, the University of South Dakota’s “Sales and Solicitation Policy and Request
Form” broadly defines solicitation as “making a request or plea,” including “passing out
literature” and “directly requesting . . . support or membership from individuals or groups.”
The policy places the following restrictions on solicitation:
All sales and solicitations in the public areas of the Vermillion campus of the
University of South Dakota will be restricted to the appropriate areas inside
or near the Theodore R. and Karen K. Muenster University Center with the
exception of number 12 in Procedure section of this policy and must be
approved by the Muenster University Center Administration.
...
III. Areas available for sales and solicitation:
a. Muenster University Center
b. Muenster University Center Courtyard
c. I.D. Weeks Library Courtyard
This policy forces students to obtain advance permission before engaging in a wide variety
of expressive activity fully protected by the First Amendment. Requiring such expressive
activity to be approved in advance is not a reasonable regulation. This requirement
prevents students from engaging in spontaneous expressive activities, which are
oftentimes necessary in order to respond meaningfully to immediate or still-unfolding
events.8 Further, the policy confines these expressive activities to just three areas on
campus. Instead, the policy should be revised to more narrowly define “sales and
solicitation,” and to make clear that all publicly available outdoor areas on the campus will
be available for expressive activities without prior approval, so long as such use does not
cause a disruption to institutional functions or activities or otherwise necessitate
coordination on the part of the university (for example, events expected to attract more
than 100 individuals).9
Another area of potential concern is the SDBOR “Facilities Use by Private Parties” policy,
which places reasonable restrictions on the use of the campus by individuals and entities
that are not affiliated with the SDBOR institution. However, the policy defines those
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
sh2017/files/assets/common/downloads/publication.pdf (last visited June 13, 2018); Student Organization
Manual: Sales & Solicitation Policy, BLACK HILLS STATE UNIVERSITY, http://www.bhsu.edu/Portals/0/studentlife/studentOrganizations/StudentOrgManual17-18.pdf (last visited June 13, 2018).
8
See Samantha Harris, Why You Should Care About Protest Waiting Periods, FIRE NEWSDESK (Jan. 30, 2017),
www.thefire.org/why-you-should-care-about-protest-waiting-periods.
9
For examples of expressive activity policies that earn FIRE’s highest, green light rating, see Free Inquiry,
Expression, and Assembly, UNIVERSITY OF MISSISSIPPI,
https://policies.olemiss.edu/ShowDetails.jsp?istatPara=1&policyObjidPara=11079224 (last visited June 13,
2018); Free Speech and Assembly, MISSISSIPPI STATE UNIVERSITY,
http://www.policies.msstate.edu/policypdfs/91304.pdf (last visited June 13, 2018); Protection of Right of
Peaceful Protest, CENTRAL WASHINGTON UNIVERSITY, https://www.cwu.edu/resources-reports/cwup-1-30statement-rights-and-responsibilities-board-trustees (last visited June 13, 2018).

6

Tyler Crawford & Azhar Majeed
Foundation for Individual Rights in Education (FIRE)

ATTACHMENT II

57

affiliated entities that are not bound by the policy’s requirements so narrowly that it
potentially leaves individual students out of the definition. The definition is as follows:
A. “Affiliated entity,” and its cognates, includes organizations, such as
institutional foundations, whose legal purpose includes support of the
institution and its activities, organizations that have been authorized by the
institution to use its name and marks, and student organizations recognized
by the institution, as well as the State of South Dakota and its political
subdivisions, and their instrumentalities.
This definition includes “student organizations recognized by the institution,” but it does
not include individual students, or student groups that are not officially recognized by the
institution, leaving open the question of which regulations apply to those students.
Confusion about which policy applies under which circumstances may discourage students
from engaging in expressive activities at all. This policy should be revised to include all
students at SDBOR institutions.
Generally, the SDBOR institutions may put in place restrictions on expressive activities in
order to prevent substantial disruptions to the university’s functions and activities, yet the
restrictions must be reasonable and must allow for students to conduct a wide range of
expressive activities spontaneously (that is, without need for prior registration or approval)
at publicly available outdoor areas of the campus.
III. Bias Incident Reporting Policies
“Bias incident” reporting policies direct students to report acts of alleged “bias” that they
observe on campus, including speech that is subjectively perceived as showing bias against
someone based on a particular personal characteristic such as race, ethnicity, or sexual
orientation. As a result, these policies often subject protected expression to investigation or
even punishment, and may have a chilling effect on campus speech. Unfortunately, they
have become increasingly common on college campuses in the last few years; FIRE’s
Spotlight on Speech Codes 2018: The State of Free Speech on our Nation’s Campuses report
found that approximately 30 percent of schools surveyed maintain some form of a bias
incident reporting policy.10
As of this writing, the only SDBOR institution that maintains a bias reporting policy is the
University of South Dakota.11 The university’s “Bias, Discrimination or Harassment” policy
is excerpted in relevant part below:

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10

Spotlight on Speech Codes 2018: The State of Free Speech on our Nation’s Campuses, FOUND. FOR INDIVIDUAL
RIGHTS IN EDUC., https://www.thefire.org/spotlight-on-speech-codes-2018/ (last visited June 13, 2018).
11
Bias, Discrimination or Harassment, UNIVERSITY OF SOUTH DAKOTA, https://www.usd.edu/diversity-andinclusiveness/office-for-diversity/safe-zone-training/bias-discrimination-or-harassment (last visited June
13, 2018).
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A bias incident is an incident of verbal or nonverbal conduct or behavior that
is threatening, harassing, intimidating, discriminating, or hostile and is based
on a category that is protected under the Institutional Nondiscriminatory
Policy.
To learn about bias incidents and reporting bias incidents, call 605-677-3925
or email diversity@usd.edu to report a concern or seek guidance about
whether or not something should be reported.
By defining a bias incident, in part, as “an incident of verbal or nonverbal conduct or
behavior that is . . . hostile,” the policy includes a great deal of protected expression, such as
a single, subjectively “hostile” tweet. The policy should be revised to instead only direct
students to report conduct that is not protected by the First Amendment, such as true
threats, harassment, intimidation, and discrimination. Doing so would allow the university
to address the types of unlawful behavior that prevent students from being able to obtain
an education, while at the same time protecting the free exchange of ideas on campus.
Further, if the university wishes to respond to complaints that do not rise to the level of
illegal conduct or a university policy violation through support for the victim, the policy
must be revised to make clear that students will not be subject to investigation or discipline
as a result of such complaints, and that the response to such complaints will instead be
limited to providing support for those who have been affected by bias incidents on campus.
FIRE recommends that if other SDBOR institutions are considering implementing bias
incident reporting policies, they do so only by providing a narrow definition of bias
incidents that includes unprotected speech, such as hostile environment harassment, and
by making clear that any bias reporting team will serve only to provide support to victims,
rather than functioning as a parallel investigatory or disciplinary track.12
IV. Restrictions on Political Speech
Universities that are tax-exempt under 501(c)(3) of the Internal Revenue Code are
prohibited from participating in political campaigns as institutions, yet individual students
and student groups do not endanger that tax-exempt status by engaging in political
activities where such activities are clearly not conducted on behalf of the university itself.
The presumption is that student political speech does not represent the views of the
university as an institution. Accordingly, partisan student groups may use institutional
resources for political expression, without endangering the institution’s tax-exempt status,
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12

See Azhar Majeed, UW-Madison Demonstrates What a ‘Green Light’ Definition of a Bias Incident Looks Like,
FIRE NEWSDESK (Oct. 6, 2016), www.thefire.org/uw-madison-demonstrates-what-a-green-light-definitionof-a-bias-incident-looks-like; BERT – Bias Education and Response Team, AUBURN UNIVERSITY,
http://wp.auburn.edu/studentaffairs/2016/11/17/bert-bias-education-and-response-team/ (last visited June
13, 2018); Stop Bias, UNIVERSITY OF FLORIDA, http://www.umatter.ufl.edu/stopbias/team (last visited June 13,
2018).
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when the use of those resources is obtained in the same way that nonpartisan student
groups obtain resources.13
However, the SDBOR “Recognition and Funding of Student Organizations” policy provides
that student organizations that engage in partisan activities will not be eligible for student
fee subsidies of operating expenses.14 The policy is excerpted below:
A. No student organization will be eligible for student fee subsidies of its
operating expenses:
1. if its predominant activities involve sectarian ceremonies or exercises,
promotion of candidates or ballot issues in general elections, or financing
offcampus lobbying or political activities of non-students; . . .
B. The institution may distribute student activity fee proceeds to support oncampus cultural, social, recreational and informational activities and events
that are open to all members of the campus community and that are
sponsored by a recognized student organization, even if the organization
would not be eligible for fees to support general operational expenses, but
only if the activity or event does not have the primary effect of supporting
sectarian ceremonies or exercises, promoting candidates or ballot issues in
general elections, financing off-campus lobbying or political activities by
non-students or generating income for the personal use and benefit of the
sponsoring organization members or on behalf of for-profit entities.
This policy makes partisan student groups ineligible for student fee subsidies of their
operating expenses, thus discriminating on the basis of content and viewpoint of speech.
The policy should be revised to make partisan student groups eligible for funding.
In another example, the SDBOR “Acceptable Use of Information Technology System”
policy15 seems to create an affirmative duty for students to disclaim the university when
sending partisan political messages. The policy provides, in relevant part:
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13

See generally Judith E. Kindell and John Francis Reilly, “Election Year Issues,” Exempt Organizations
Continuing Professional Education Technical Instruction Program for Fiscal Year 2002, 365 (2002), available
at http://www.irs.gov/pub/irs-tege/eotopici02.pdf; Ada Meloy, “Legal Watch: Political Activity on Campus,”
available at http://www.acenet.edu/the-presidency/columns-andfeatures/Pages/Legal-Watch-Litigationand-regulation-in-academe.aspx (former general counsel for the American Council on Education noting that
“even openly partisan student groups may use an institution’s facilities without violating any rules” because
such activities “further the goal of fostering students’ civic engagement while avoiding the perception of
institutional bias”); Policy Statement on Political Speech on Campus 2016, FOUND. FOR INDIVIDUAL RIGHTS IN
EDUC., https://www.thefire.org/policy-statement-on-political-speech-on-campus-2016/ (last visited June 18,
2018).
14
Recognition and Funding of Student Organizations, SOUTH DAKOTA BOARD OF REGENTS,
https://www.sdbor.edu/policy/documents/3-18.pdf (last visited June 13, 2018).
15
Acceptable Use of Information Technology System, SOUTH DAKOTA BOARD OF REGENTS,
https://www.sdbor.edu/policy/documents/7-1.pdf (last visited June 13, 2018).
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10. Using the information and communications system for partisan political
purposes, other than the expression of private political views by participants
in otherwise permitted communications, so long as the user specifically
disclaims any support, endorsement, or opposition by the Board for the views
so expressed;
While the presumption is that student partisan speech does not represent the views of the
university as a whole, this policy indicates that students must specifically disclaim
institutional support, endorsement, or opposition of views, seeming to shift that
presumption. The policy should be revised to make clear that students do not in fact have
an affirmative duty to specifically disclaim endorsement from the institution.
Generally, any policies at SDBOR institutions that regulate political speech should make
clear that student groups may use institutional resources and facilities for partisan political
purposes when such use is obtained in the same way that nonpartisan student groups
obtain such use.
V. Posting Policies
The posting of written materials is a valuable avenue for expression for students on SDBOR
institution campuses. Unfortunately, this avenue is often closed off by restrictive policies,
which may discourage students from posting potentially controversial messages or from
posting on campus at all.16
For one such example, the “On Campus Advertising/Campus Posting” policy at South
Dakota School of Mines and Technology provides in part:
2. Posting Authorization
A. All recognized student organization postings must be approved by the
Student Activities and Leadership Center.
B. All SD Mines department postings must be approved by the Surbeck
Scheduling Office
C. All non-campus postings must be approved by the Surbeck Scheduling
Office
3. Posting Requirements
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16

See Guide to Residence Life: Window and Door Decorations, NORTHERN STATE UNIVERSITY,
http://www.northern.edu/sites/default/files/reslifeguide1718.pdf (last visited June 13, 2018); On Campus
Advertising/Campus Posting, SOUTH DAKOTA SCHOOL OF MINES AND TECHNOLOGY,
https://www.sdsmt.edu/About/Office-of-the-President/Docs/Policy-Manual/Student/On-CampusAdvertising-Campus-Posting_pdf/ (last visited June 13, 2018); Student Handbook: Posting Policy, NORTHERN
STATE UNIVERSITY, https://www3.northern.edu/flippingbook/StudentHandbook2017/sh2017/files/assets/
common/downloads/publication.pdf (last visited June 13, 2018); Student Organization Manual: Campus
Posting Policy, BLACK HILLS STATE UNIVERSITY, http://www.bhsu.edu/Portals/0/studentlife/studentOrganizations/StudentOrgManual17-18.pdf (last visited June 13, 2018).
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A. All postings for events and services must show obvious sponsorship by an
SD Mines department or recognized student organization and must be open
to the SD Mines community.
B. All postings must be hung by university staff on the appropriate locations
C. Postings cannot promote alcohol or drugs, contain sexually explicit
material or profanity or compete with dining services or the university
bookstore.
This policy presents three concerns. First, the policy requires students to get materials for
posting or display approved in advance. As a result, students are prevented from posting
materials on any and all locations on campus without first going through this approval
process, a hurdle that may discourage students from posting on campus at all. Instead,
FIRE recommends that universities open areas on campus for postings that are not subject
to a pre-approval requirement, for example, a designated bulletin board in a student union
facility.17
Second, the policy requires all postings for events and services to show “obvious
sponsorship” by a university department or recognized student organization. This means
that students who are holding events that have not been sponsored by a university
department or recognized student organization will be unable to post about their events at
all. Further, the requirement raises concerns about anonymity in posting. Policies that
require sponsorship or identifying information on posters prevent students from posting
anonymous materials or materials that use a pseudonym. Such policies could be used to
punish protected speech, and could have a chilling effect on the speech of students who feel
they can only express their thoughts anonymously, a form of speech protected by the First
Amendment.18
Third, this policy includes impermissible content-based restrictions. The policy explains
that postings cannot contain “sexually explicit material or profanity,” yet both of these
terms include constitutionally protected expression. Posting policies should instead only
limit speech that is in violation of other applicable university policies, such as harassment
policies, or state or federal law.19
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17

For an example of a policy at another institution that uses this approach, see Posting, Chalking, and
Distribution of Information Materials Policy, RADFORD UNIVERSITY,
https://www.radford.edu/content/dam/departments/administrative/policies/StudentAffairsPoliciesandPro
cedures/SA-PO-1302_Posting%20and%20Chalking_FINAL.pdf (last visited June 13, 2018).
18
In Talley v. California, 362 U.S. 60, 64 (1960), the Supreme Court of the United States invalidated a Los
Angeles municipal ordinance prohibiting the distribution of anonymous handbills. The Court wrote:
“Anonymous pamphlets, leaflets, brochures and even books have played an important role in the progress of
mankind. Persecuted groups and sects from time to time throughout history have been able to criticize
oppressive practices and laws either anonymously or not at all.”
19
For further examples of posting policies that earn FIRE’s highest, green light rating, see Policy Manual:
Facility Use, APPALACHIAN STATE UNIVERSITY, https://policy.appstate.edu/Facility_Use (last visited June 13,
2018); Student Organizations Handbook: Advertising and Posting Policy, Arizona State University,
https://eoss.asu.edu/sites/default/files/Student_Org_Handbook_2016-2017_FINAL_0.pdf (last visited June
13, 2018).
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Generally, the SDBOR institutions’ posting policies should allow for posting without prior
approval in at least some locations on campus, and must provide content- and viewpointneutral criteria for circumstances where approval is required. With such a revision,
administrators would not be not given unfettered discretion to approve or deny postings,
and students may easily conform to the policy’s requirements. Additionally, posting
policies should allow for anonymous posting in at least some areas of the campus. Finally,
posting policies should limit content-based restrictions to only those categories of speech
not protected by the First Amendment.
VI. Electronic Communications Policies
As so much expression at universities now takes place online, maintaining electronic
communications policies that do not infringe on protected speech is of utmost importance.
However, several SDBOR institutions maintain electronic communications policies that
could be applied to restrict protected expression.20
For example, the Student Code of Conduct from the SDBOR Policy Manual includes the
following prohibition:
7. Unauthorized use or abuse of technology, including, but not limited to: . . .
e. Use of technology to send harassing or abusive messages;
While banning the use of technology for harassment is reasonable, the ban on “abusive”
messages is a broad prohibition that could be applied to punish constitutionally protected
speech. Indeed, the Supreme Court long ago held that a Georgia statute prohibiting
“opprobrious words or abusive language” was unconstitutional because those terms, as
commonly understood, encompassed speech and expression protected by the First
Amendment. Gooding v. Wilson, 405 U.S. 518 (1972). The policy should be revised to only
ban conduct that is not protected by the First Amendment, such as harassment as legally
defined.
In another example, Black Hills State University maintains an “Email/User Account
Policy,” which is excerpted below:
The Black Hills State University email system prohibits disruptive or
offensive messages as electronic communications in violation of civil or
criminal law at the local, state, and federal levels.
...
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
20

See Email / User Account Policy, BLACK HILLS STATE UNIVERSITY,
http://www.bhsu.edu/IITS/Services/Policies/Email-User-Account-Policy (last visited June 13, 2018);
Student Code of Conduct: Unauthorized use or abuse of technology, SOUTH DAKOTA BOARD OF REGENTS,
https://www.sdbor.edu/policy/documents/3-4.pdf (last visited June 13, 2018).

12

Tyler Crawford & Azhar Majeed
Foundation for Individual Rights in Education (FIRE)

ATTACHMENT II

63

Using Black Hills State University resources for personal emails is prohibited
by the South Dakota Board of Regents. Sending chain letters or joke emails
from a Black Hills State University email account is prohibited.
First, this policy reasonably explains that communications that are in violation of civil or
criminal law are prohibited, yet implies more broadly that “offensive” messages will not be
permitted. Further, the policy goes on to explain that using university resources for
personal emails is prohibited, including “chain letters” or “joke emails.” It is unreasonable
to prohibit any use of technology for personal matters across the board; instead, the policy
should more narrowly ban the use of university resources that disrupts the proper
functioning of university resources or another individual’s ability to use such resources.
This way, the policy will be enforceable against uses that are legitimately disruptive, while
allowing emails of a personal nature that do not disrupt the university’s resources and do
not violate other applicable university policies or state or federal law.21
In all electronic communications regulations at SDBOR institutions, policies must not
restrict speech that is protected by the First Amendment simply because it takes place
online, and must limit restrictions to conduct not protected by the First Amendment and to
use that substantially disrupts the proper functioning of university resources or another
individual’s ability to use such resources.
VII. Bullying and Cyberbullying Policies
While behavior that is often classified as “bullying” or “cyberbullying” can indeed rise to
the level of unprotected conduct like hostile environment harassment, university bullying
policies often set forth standards that are far broader than the legal standard for peer
harassment, or, conversely, fail to define bullying at all.
For example, Northern State University’s “Title IX Policy & Procedure Guidelines”22 ban,
as an example of “sexual exploitation,” “sexually based stalking, cyber-stalking, and/or
bullying.” As the term “bullying” goes undefined here, students are left to wonder what
speech or conduct is proscribed and may self-censor in order to avoid punishment.

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

21

For examples of electronic communications policies that earn FIRE’s highest, green light rating, see
Acceptable Use, CLEVELAND STATE UNIVERSITY, https://www.csuohio.edu/sites/default/files/3344-7-05%20%20eff.%206-2-2014.pdf (last visited June 13, 2018); Information Technology Resource, BOISE STATE
UNIVERSITY, https://policy.boisestate.edu/information-technology/information-technology-resource-use/
(last visited June 13, 2018); Standard for Responsible Use, UNIVERSITY OF NORTH CAROLINA AT CHARLOTTE,
https://itservices.uncc.edu/iso/standard-responsible-use (last visited June 13, 2018).
22
Title IX Policy & Procedure Guidelines, NORTHERN STATE UNIVERSITY,
http://northern.edu/sites/default/files/titleixguidelines.pdf (last visited June 13, 2018).
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Instead, any references to bullying in policies maintained by SDBOR institutions should
include a definition that fully tracks the Supreme Court’s standard for peer harassment
from Davis.23
VIII. Other Policies
Finally, the SDBOR Student Code of Conduct provides a “catch-all” provision that would
benefit from clarification:
I. Other Conduct
Conduct not expressly prohibited may also subject Students or
Organizations to conduct sanctions where such conduct has the purpose and
effect of infringing interests protected by this Student Code or other
provisions of Board Policy or Institutional Policy.
It is unclear what speech or conduct this vague provision seeks to address, making it
confusing for students and a potential threat to free expression. Instead, FIRE suggests the
policy be revised to simply ban any other conduct that is in violation of state or federal law.
This way, the university has the flexibility to address obviously prohibited conduct that is
not specifically enumerated, while eliminating the threat to free speech that a broader
catch-all provision represents.
Conclusion
Thank you for inviting FIRE to provide our input regarding how the SDBOR could revise
policies to better promote free speech on campuses throughout the state of South Dakota.
We would be pleased to work with the SDBOR and SDBOR institutions to revise their
policies to achieve this shared goal. The addendum to this written testimony provides
specific recommended revisions to the policies excerpted in this testimony. FIRE would
also be pleased to provide specific suggested revisions to any of the other policies
maintained by the SDBOR institutions upon request.
Furthermore, we hope the SDBOR will consider adopting a principled statement on free
expression in order to foster a climate of debate and dialogue on campus. This
commitment, along with implementation of the policy changes detailed in this
memorandum, would position SDBOR institutions as leaders on campus free expression in
South Dakota and beyond.
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
23

For examples of bullying policies that earn FIRE’s highest, green light rating, see Bullying Policy, OREGON
STATE UNIVERSITY, http://eoa.oregonstate.edu/bullying-policy (last visited June 13, 2018); Code of Student
Conduct: Bullying, WESTERN CAROLINA UNIVERSITY,
https://www.wcu.edu/WebFiles/PDFs/Catamount_Code_Final_Document.pdf (last visited June 13, 2018);
Student Code of Conduct: Bullying and Harassment, YOUNGSTOWN STATE UNIVERSITY
https://cms.ysu.edu/administrative-offices/student-conduct/art-iii (last visited June 13, 2018).
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Respectfully submitted,

Tyler Coward
Legislative Counsel

Azhar Majeed
Vice President of Policy Reform

cc:
John W. Bastian, Secretary, Board of Regents
Jim Thares, Member, Board of Regents
Jim Morgan, Member, Board of Regents
Randy Schaefer, Member, Board of Regents
Pam Roberts, Member, Board of Regents
Joan Wink, Member, Board of Regents
David Mickelson, Member, Board of Regents
Paul Turman, Vice President for Academic Affairs, Board of Regents
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SELECTED POLICY REVISION RECOMMENDATIONS
I have provided below recommended versions of each of the policy examples discussed in
the attached written testimony, which have been revised to meet First Amendment
standards. In addition, FIRE would be pleased to provide specific recommendations, upon
request, for any of the other policies maintained by the SDBOR institutions.
I. Harassment Policies
SDBOR Policy Manual: Student Code of Conduct- Harassment
5. Harassment, which includes, but is not limited to defined as:
a. Conduct towards another person that is so severe, pervasive, and objectively
offensive that it has the purpose or effect of creating creates an objectively and
subjectively intimidating, hostile, or demeaning environment that substantially
interferes with the individual’s ability to participate in or to realize the intended
benefits of an Institutional activity or resource; and
b. Other conduct that is extreme and outrageous exceeding all bounds usually
tolerated by polite society and that has the purpose or the substantial likelihood of
interfering with another person’s ability to participate in or to realize the intended
benefits of an Institutional activity or resource.
South Dakota State University: Housing & Residential Life Residential HandbookHarassment
Harassment means behavior toward another person that has the purpose or
perception of creating an intimidating, hostile, or demeaning environment in
order to interfere with another person’s ability to participate in or to realize
the intended benefits of a University activity, employment, or resource is so
severe, pervasive, and objectively offensive that an individual is
effectively denied equal access to institutional resources and
opportunities.
...
Sexual harassment may be established by showing that an individual has been
subjected to unwelcome sexual advances, requests for sexual favors, or other verbal
or physical conduct of a sexual nature that is so severe, pervasive, and
objectively offensive that an individual is effectively denied equal access to
institutional resources and opportunities.
II. Expressive Activity Policies
University of South Dakota: Sales and Solicitation Policy and Request Form
1. All sales and solicitations in the public areas of the campus of The University of
South Dakota will be restricted to the appropriate areas inside or near the Theodore
1
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R. and Karen K. Muenster University Center and must be approved by the Muenster
University Center Administration.
...
III. Areas available for sales and solicitation
i. Muenster University Center
ii. Muenster University Center Courtyard
iii. I.D. Weeks Library Courtyard
...
Solicitation: as defined by USD, is asking for a donation or contribution of monies,
goods or services or making a request or plea. Soliciting includes, but is not limited
to: distributing or promoting through advertising any material; passing out
literature; affixing posters or literature on bulletin boards as well as directly
requesting donations, contributions, support or membership from individuals or
groups.
Non-commercial expressive activities not meeting the definition of sales or
solicitation may generally be conducted at publicly available outdoor areas
of the campus without prior approval from the university.
SDBOR Policy Manual: Facilities Use by Private Parties
A. “Affiliated entity,” and its cognates, includes organizations, such as institutional
foundations, whose legal purpose includes support of the institution and its
activities, organizations that have been authorized by the institution to use its name
and marks, and students and faculty members, and student and faculty
organizations recognized by the institution, as well as the State of South Dakota and
its political subdivisions, and their instrumentalities.
III. Bias Incident Reporting Policies
University of South Dakota: Bias, Discrimination or Harassment
A bias incident is an incident of verbal or nonverbal conduct or behavior that is
threatening, harassing, intimidating, discriminating, or hostile constitutes an
unlawful threat, harassment, intimidation, or discrimination, and is based on
a category that is protected under the Institutional Nondiscriminatory Policy.
To learn about bias incidents and reporting bias incidents, call 605-677-3925 or
email diversity@usd.edu to report a concern or seek guidance about whether or not
something should be reported.
2
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It is not the purpose of this policy to investigate, adjudicate, or take the place
of other University of South Dakota processes or services; rather, the aim is
to complement and work with campus entities to connect impacted parties
and communities with appropriate support and resources.
IV. Restrictions on Political Speech
SDBOR Policy Manual: Recognition and Funding of Student Organizations
A. No student organization will be eligible for student fee subsidies of its operating
expenses:
1. if its predominant activities involve sectarian ceremonies or exercises,
promotion of candidates or ballot issues in general elections, or financing
offcampus lobbying or political activities of non-students; . . .
B. The institution may distribute student activity fee proceeds to support oncampus cultural, social, recreational and informational activities and events that are
open to all members of the campus community and that are sponsored by a
recognized student organization, even if the organization would not be eligible for
fees to support general operational expenses, but only if the activity or event does
not have the primary effect of supporting sectarian ceremonies or exercises,
promoting candidates or ballot issues in general elections, financing off-campus
lobbying or political activities by non-students or generating income for the
personal use and benefit of the sponsoring organization members or on behalf of
for-profit entities.
Federal statutes stipulate that non-profit, tax exempt institutions of higher
education are prohibited from participating in, or intervening in, any
political campaign on behalf of or in opposition to any candidate for public
office. Partisan activities by recognized student organizations in no way
jeopardize the institution’s tax-exempt status, as long as those activities are
not construed to express the position of the institution, and do not
appropriate institution resources or public facilities for either the purpose
of partisan fundraising or as donations to partisan organizations or
individual candidates for public office.1
SDBOR Policy Manual: Acceptable Use of Information Technology System
10. Using the information and communications system for partisan political
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1

Adapted from Policy on Partisan Activity, MUHLENBERG COLLEGE,
https://www.muhlenberg.edu/media/contentassets/pdf/about/deanst/studentguide/partisanpolicy.pdf
(last visited June 15 2018).
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purposes, where the message could be reasonably construed as expressing the
position of the institution itself. other than the expression of private political
views by participants in otherwise permitted communications, so long as the user
specifically disclaims any support, endorsement, or opposition by the Board for the
views so expressed;
V. Posting Policies
South Dakota School of Mines and Technology: On Campus Advertising/Campus Posting
2. Posting Authorization
A. All recognized student organization postings must be Students may post
materials on designated open use bulletin boards without prior approval.
Students who wish to post materials elsewhere must have their postings
approved by the Student Activities and Leadership Center.
B. All SD Mines department postings must be approved by the Surbeck Scheduling
Office
C. All non-campus postings must be approved by the Surbeck Scheduling Office
3. Posting Requirements
A. All postings for events and services must show obvious sponsorship by an SD
Mines department or recognized student organization and must be open to the SD
Mines community.
B. All postings must be hung by university staff on the appropriate locations
C. Postings cannot promote alcohol or drugs, contain sexually explicit material or
profanity include content that is in violation of state or federal law or of other
applicable university policies, or compete with dining services or the university
bookstore
VI. Electronic Communications Policies
SDBOR Policy Manual: Student Code of Conduct- Unauthorized use or abuse of technology
7. Unauthorized use or abuse of technology, including, but not limited to: . . . e. Use
of technology to send harassing or abusive messages that constitute unlawful
harassment;
Black Hills State University: Email/User Account Policy
The Black Hills State University email system prohibits disruptive or offensive
messages as electronic communications in violation of civil or criminal law at the
local, state, and federal levels.
...
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Using Black Hills State University resources for personal emails to substantially
disrupt the functioning of university email or individuals’ ability to use
university email is prohibited by the South Dakota Board of Regents. Sending
chain letters or joke emails from a Black Hills State University email account is
prohibited.
VII. Bullying and Cyberbullying Policies
Northern State University: Title IX Policy & Procedure Guidelines
Examples of sexual exploitation include, but are not limited to the following: . . .
Sexually based stalking, cyber-stalking and/or bullying, defined as conduct so
severe, pervasive, and objectively offensive that the individual is effectively
denied equal access to university resources and opportunities.
VIII. Other Policies
SDBOR Policy Manual: Student Code of Conduct- Other Conduct
I. Other Conduct
Conduct not expressly prohibited may also subject Students or Organizations to
conduct sanctions where such conduct has the purpose and effect of infringing
interests protected by this Student Code or other provisions of Board Policy or
Institutional Policy violates other applicable university policy or state or
federal law.
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During the 2018 Legislative Session, the SD Mines Student Association held an open forum with
students to discuss the topic of free speech on college campuses due to current legislation on the
issue. On the SD Mines campus, there are currently "free speech zones" with the intent of
providing a space for freedom of expression that will not inhibit a learning atmosphere. The
discussion at the student forum did not yield a definitive stance on whether free speech zones
should be eliminated or whether the current policies should stay in force, but some notable views
were brought forth. Some students feared that opening the campus would allow for protesting or
demonstrations in highly trafficked areas, and would prevent them from taking certain routes to
class, or prevent them from wanting to pass through to attend class at all. Some students were of
the opinion that opening up the campus to freedom of speech should be allowed because our
First Amendment rights should hold true even on college campuses, especially public
institutions. As students that will be directly affected by this policy, we ask the Board of Regents
to carefully consider first the rights of students and community members to voice their opinions,
but also the means by which each school is able to enforce safety (both physically and by means
of protecting an educational environment).
Jacob Oberpriller
South Dakota School of Mines and Technology
Vice President, Student Association
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To Whom It May Concern:
The Black Hills State University Student Association believes that our university has adequate
and exemplary policies when it comes to Freedom of Speech. When discussing the subject with
our Student Senators and the student body at large, we found little if any dissent to our current
policies regarding Freedom of Speech.
In fact, during Students for Higher Education Days, Senators Jilek, Mott, and Neumiller (BH
student senators) had a conversation with a representative who helped sponsor the Freedom
of Speech bill(s). That legislator told them that he was fond of Black Hills State’s student
organization policy regarding Freedom of Speech. The way that this legislator saw it, BH’s
policies were more lenient than other policies throughout the state and encouraged students to
exercise their rights to Free Speech.
We believe there has been no evidence at Black Hills State University which would lead us to
believe that our Freedom of Speech has been limited or denied. The policies of BHSU, and each
regental institutions, are policies made by educators and administrators that encourage Free
Speech. For your reference, the following is what is included in our Student Organization
Resource Handbook:
“The University acknowledges the right of students and others to assemble in groups for
peaceful purpose. These methods of expressing individual or group opinion are an important
part of our American heritage and a legitimate means of exchanging thought and opinion. It is
the right of the University to expect that such assemblies will be conducted in an orderly
manner, with due respect to the rights of others. It is the policy of the University to permit such
expression of opinion for lawful purposes in a manner that prevents the disruption of regular
University business, including classes, study, residential living, and the operation of the
institution. The University does not have a policy on free speech. Therefore, the South Dakota
Board of Regents Policy (3:3) governs speech on campus.”
Sincerely,

The Black Hills State University Student Association

Kimberlee Wood Colby
Christian Legal Society
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Seeking Justice with the Love of God
June 22, 2018
Mr. Kevin Schieffer, Vice President
Mr. John W. Bastian, Secretary
Mr. Jim Thares, Member
Mr. Jim Morgan, Member
Mr. Randy Schaefer, Member
Ms. Pam Roberts, Member
Ms. Joan Wink, Member
Mr. David Mickelson, Member
South Dakota Board of Regents
306 East Capitol Avenue, Suite 200
Pierre, South Dakota 57501-2545
By email to: molly.weisgram@sdbor.edu; katie.hubbart@sdbor.edu
Re: Written Statement for the Hearing Record for the Board’s Hearing, June 28, 2018,
on the Board’s Free Speech Policies Affecting All South Dakota Public Institutions of
Higher Education
Dear Regents:
Thank you for holding a hearing on the need to protect college students’ First
Amendment rights on campus. The Christian Legal Society (“CLS”) submits this written
statement for the hearing record to speak directly about the problems that religious students are
experiencing on many university campuses. CLS has student chapters at law schools nationwide
that have repeatedly experienced discriminatory exclusion from campuses because they require
their leaders to agree with CLS’s basic religious beliefs. Numerous other religious student groups
have encountered the same problem.
I.

A Recurrent Problem for Religious Student Groups on Campuses Nationwide

Unfortunately, exclusion of religious student groups has been a recurrent problem
nationwide for over four decades. In recent years, censorship of religious students’ speech
increasingly has taken the form of university policies that prohibit religious student groups from
stating in their governing documents, such as their constitutions, that they require their leaders to
agree with the groups’ basic religious beliefs. These universities have told religious groups that,
if they want to remain on campus as a recognized student group, they may not require their
leaders to share the groups’ religious beliefs.
Basic religious freedom, however, requires that religious groups be free to choose leaders
who agree with their religious beliefs and teachings. Indeed, it should be common ground-particularly for those who advocate a strict separation of church and state -- that government
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officials, including public university administrators, should not interfere with religious groups’
choice of their student leaders.
Of course, leaders matter to any association of people formed for a common purpose. The
leadership of any organization determines whether it is able to carry out its mission. This is
particularly true for religious groups whose leaders conduct their Bible studies, lead their
prayers, and facilitate their worship observances. For a student group to expect the student who
teaches its Bible studies to believe that the Bible reflects truth is eminently reasonable. To expect
the student leading prayer to believe in the God to whom she is praying is completely logical.
Yet too many university administrators woodenly characterize these common sense expectations
and basic religious freedom principles as “religious discrimination.”
When university administrators conflate religious organizations’ self-governance with
religious discrimination, they misuse university nondiscrimination policies to punish the very
religious students that nondiscrimination policies are supposed to protect. The problem is not
with the policies but with their misuse. In the name of “tolerance,” college administrators
institutionalize religious intolerance. In the name of “inclusion,” college administrators exclude
religious student groups from campus.
II.

Several Examples Demonstrate the Problem

Two years ago, the United States House of Representatives’ Judiciary Committee’s
Subcommittee on the Constitution and Civil Justice held a hearing on free speech problems on
public college campuses, including the ongoing exclusion of religious student groups from
campus. First Amendment Protections on Public College and University Campuses: Hearing
Before the Subcommittee on the Constitution and Civil Justice of the Committee on the Judiciary
House of Representatives, 114th Cong. 39-58 (June 2, 2015) (statement of Kimberlee Wood
Colby, Director, Center for Law & Religious Freedom, Christian Legal Society). Accompanying
that testimony were several letters from former students who documented their personal
experiences when their religious organizations were excluded from campus.1 In their letters, they
recounted experiences representative of too many religious students’ experiences. Their stories
highlight events at several well-known colleges, including:
A. California State University: With over 430,000 students on 23 campuses, Cal State
is the largest 4-year university system in the country. In 2015, Cal State administrators
implemented a new policy under which it withdrew recognition for religious organizations that
had religious leadership requirements on all its campuses. Numerous religious groups were
derecognized, including groups that had been at Cal State since the 1950s. Applying a double
The students’ letters were included in the supplemental hearing record at
http://docs.house.gov/meetings/JU/JU10/20150602/103548/HHRG-114-JU10-20150602-SD003.pdf (hereinafter
“Supp. Hrg. Rec.”).
1
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standard that is fairly typical in these situations, Cal State allowed fraternities and sororities to
discriminate on the basis of sex in selecting both their members and leaders but denied religious
groups permission to select their leaders on the basis of religion.
In her letter to the Subcommittee, the student president of Rejoyce in Jesus Campus
Fellowship (“RJCF”) at the California State University Northridge campus, from 2013 to 2015,
explained that when the university derecognized her group, it “reluctantly” left the campus
because it “could not pay the weekly rental fee of $200 that CSU said we would have to pay to
keep meeting in the room that we had held our weekly meetings in for free.” She concluded that
“[w]e feel that CSU is engaging in religious discrimination by excluding religious student groups
from campus solely because they exercise their basic religious liberty to choose their leaders
according to their religious beliefs.” She objected that “[t]o call this discrimination is ridiculous.”
Supp. Hrg. Rec. at 48-49.
The student president of the Chi Alpha group at the California State University
Stanislaus campus, from 2014 to 2015, noted that “for the first time in almost 40 years, our
student group was kicked off campus by the university’s administrators, all because of our
religious identity.” She concluded: “That continued discrimination makes the opportunity you
are providing all the more important to us: it helps ensure we won’t be forgotten.” Supp. Hrg.
Rec. at 50.
Eventually the university retreated from its position by providing a letter to the effect
that, under certain circumstances, religious groups’ leadership selection processes could
include questions about a candidate's religious beliefs. But the policy prohibiting religious
leadership requirements continues to be the official policy, and the religious groups remain on
campus solely at the discretion of university administrators.
B. Texas A&M: A successful doctoral candidate credits a religious student group,
RJCF, with “encourag[ing] me to pursue academic excellence and to develop character traits like
integrity, wisdom, composure and faithfulness that have been essential for a successful
professional career.” She participated in RJCF during her undergraduate and graduate years at
Texas A&M (“TAMU”). In 2011, university administrators pressured RJCF to remove its
religious requirements for its leaders and voting members in order to remain a recognized student
organization. The former student explained:
Without student group recognition, we would not have been able to
continue to meet freely on campus to encourage each other in our
growth both spiritually and academically. According to TAMU
policy, non-recognized student groups are required to pay $100 per
instance for each room reservation. It would have cost our group
up to $7,000 per academic year to continue to operate on campus.
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This is far too great a hardship for a small student group like RJCF
to maintain.
Supp. Hrg. Rec. at 58-59. Only after legal counsel intervened on RJCF’s behalf did the
university allow it to remain recognized while maintaining its religious requirements.
C. The Ohio State University: In 2003-2004, a law student demanded that the OSU
Moritz College of Law derecognize the CLS student chapter because it had religious
requirements for its leaders and voting members. The student president of the CLS chapter at the
time described the threatened harm to CLS:
The consequences of such action would have been devastating.
Without the ability to meet on campus, to receive financial
assistance, or to even exist as a recognized organization, I am
certain CLS would have ceased to continue its ministry at The
Ohio State University. Those of us for whom CLS provided a
meaningful and important vehicle through which we could use our
legal education for the greater good would be relegated to secondclass citizens simply because of our sincerely held beliefs.
Supp. Hrg. Rec. at 62-64.
The former student leader recounted the personal consequences that he experienced as a
result of belonging to a religious organization that required its leaders to be religious. He found
himself the subject of a hostile education environment in which he was “often the subject of
name-calling, gossip, and rumor-mongering,” was “verbally admonished” by classmates for his
religious beliefs, and was “warned by upperclassmen not to take courses by certain professors
who were not likely to give [him] fair evaluations.”
Only after CLS sought court protection did the university revise its policy to state
explicitly that religious student organizations could have religious leadership and membership
requirements. As a result, CLS met without problems from 2004 to 2010. But in 2010, the
university asked the student government whether the university should discard its policy and no
longer allow religious student groups to have religious leadership and membership requirements.
Sadly, the student government urged the university to drop its protection for religious student
groups, urging “that every student, regardless of religious belief, should have the opportunity . . .
to apply or run for a leadership position within those organizations.” Ultimately, the Ohio
Legislature stepped in to prohibit public universities from denying recognition to religious
student organizations because of their religious leadership and membership requirements. Ohio
Rev. Code § 3345.023.
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D. Vanderbilt University: In 2012, Vanderbilt University denied recognition to
fourteen religious groups because they required their leaders to agree with the groups’ religious
beliefs. The university told one religious student group that it must delete five words from its
constitution’s leadership requirements if it wanted to remain on campus: “personal commitment
to Jesus Christ.” That group left campus rather than recant their central religious belief.
The university told the CLS student chapter that it was “religious discrimination” to state
in its constitution that it expected its leaders to lead its Bible study, prayer, and worship. Nor
could CLS require that its leaders agree with CLS’s basic religious beliefs.
The student president of the CLS chapter at the time described the university’s treatment
of the fourteen religious groups:
In spring 2012, our chapter, along with thirteen other religious
groups, were removed from Vanderbilt. Through this process,
Vanderbilt once again redefined its policy as an “all-comers”
policy – a policy purporting to require that any student group must
allow anyone to be a leader regardless of whether they support (or
are even hostile to) the group’s basic beliefs. Despite this sweeping
policy, Vanderbilt only removed Christian student groups. In fact,
Vanderbilt specifically exempted groups that discriminate on the
basis of sex from its policy.
As the former student president observed, Vanderbilt’s policy “contradict[s] the
American ideal of a pluralistic society – where individuals and associations may express their
opinions and beliefs freely without being censored by a university administrator or government
executive.” Supp. Hrg. Rec. at 60-61.
Tish Harrison Warren, now a well-known author but then a staff member with
InterVarsity Christian Fellowship at Vanderbilt, wrote a powerful essay to convey her
disconcerting realization that “the student organization I worked for at Vanderbilt University got
kicked off campus for being the wrong kind of Christians.” She explained:
In effect, the [university’s] new policy privileged certain belief
groups and forbade all others. Religious organizations were
welcome as long as they were malleable: as long as their leaders
didn't need to profess anything in particular; as long as they could
be governed by sheer democracy and adjust to popular mores or
trends; as long as they didn't prioritize theological stability.
Creedal statements were allowed, but as an accessory, a historic
document, or a suggested guideline. They could not have binding
authority to shape or govern the teaching and practices of a campus
religious community.
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In an attempt to find a compromise, Ms. Warren met several times with university
administrators but to no avail, as she records:
The word discrimination began to be used—a lot—specifically in
regard to creedal requirements. It was lobbed like a grenade to end
all argument. Administrators compared Christian students to 1960s
segregationists. I once mustered courage to ask them if they truly
thought it was fair to equate racial prejudice with asking Bible
study leaders to affirm the Resurrection. The vice chancellor
replied, "Creedal discrimination is still discrimination."
****
It didn't matter to them if we were politically or racially diverse, if
we cared about the environment or built Habitat homes. It didn't
matter if our students were top in their fields and some of the
kindest, most thoughtful, most compassionate leaders on campus.
There was a line in the sand, and we fell on the wrong side of it.
Tish Harrison Warren, The Wrong Kind of Christian, Christianity Today 54, Vol. 58, No. 7
(Sept. 2014), http://www.christianitytoday.com/ct/2014/september/wrong-kind-of-christianvanderbilt-university.html?start=2.
E. Boise State University: In 2008, the Boise State University (“BSU”) student
government derecognized several religious groups because they had religious leadership
requirements. For example, the student government informed one religious group that its
requirement that its leaders “be in good moral standing, exhibiting a lifestyle that is worthy of a
Christian as outlined in the Bible” violated student government policy. The group’s constitution
cited Matthew 18:15-17 (where Jesus instructs His disciples on internal dispute resolution),
which the student government said also violated its policy.
The student president of Cornerstone Ministry at BSU at the time explained:
Cornerstone Ministry could not withhold the statement of belief
from our constitution since it is what determines our identity and
the purpose of the club. Although, we were assured that it was
unlikely that anyone who did not agree with our beliefs or the
purposes of the club would attempt to run for an office in our club,
it was a matter of honesty, integrity, and transparency to be upfront
with the criteria by which officers would be considered. Since
BSU would not accept our criteria for officers before the
settlement agreement, we were forced to be de-recognized.

8001 Braddock Rd, Ste. 302 - Springfield, VA 22151 - (703) 642-1070 - fax (703) 642-1075
clshq@clsnet.org - www.clsnet.org

Kimberlee Wood Colby
Christian Legal Society
Letter to South Dakota Board of Regents
June 22, 2018
Page 7 of 12

ATTACHMENT II

79

Supp. Hrg. Rec. 70-71.
Another student member of Cornerstone Ministry attempted to secure recognition for
another religious student group, the Veritas Forum, which would invite speakers to “explore
life’s hardest questions . . . like what is morality, and why is there suffering and pain in our lives
and in the world” from a Christian perspective at events open to the entire campus. Despite the
fact that the Veritas Forum’s first event drew 240 students and faculty, the university denied it
recognition because it required its leaders to agree with its religious beliefs. He wrote:
Religious student organizations have a vital role in university life.
Not only do they support those students who are part of a particular
religion, they increase the cross-section of ideas present on
campus. Without the presence and articulate expression of these
ideas on campus, the quality and success of a university education
diminishes.
Supp. Hrg. Rec. 72-73. In order to settle a court challenge brought by several religious student
groups, the university agreed to allow religious organizations to maintain religious criteria for
leaders.
But in 2012, the university informed the religious organizations that it intended to adopt a
new policy, which would have the effect of excluding religious organizations with religious
leadership requirements from campus. In response, the Idaho Legislature enacted legislation to
protect religious student groups at public universities. Idaho Code § 33-107D.
F. Indiana University: In August 2015, the university announced that it would change
its policy so that religious student groups could no longer require their leaders to agree with the
groups’ religious beliefs. In an FAQ explaining its new policy, the university forthrightly
admitted that “a chapter of a religious student alliance would not be permitted to forbid someone
of a different religion, or someone non-religious, from running for a leadership position within
the SGSO.” (“SGSO,” the acronym for “self-governed student organization,” is the university’s
term for recognized student organizations.) The FAQ asked, “May SGSOs require students
seeking to serve in leadership positions to be members of a particular religion?” The FAQ
answered, “No.” But, predictably, the university allowed fraternities and sororities to
discriminate on the basis of gender in their selection of members and leaders. See “Frequently
Asked Questions about SGSOs and Indiana University’s Non-Discrimination Policy,
http://policies.iu.edu/docs/academic-policy-docs/student-orgs-faqs.pdf.
Nineteen religious student groups, including Catholic, Muslim, Jewish, and Protestant
student groups, sent a letter to the administration expressing their concerns about the new policy
and its impact on religious groups’ ability to choose their leaders according to their religious
beliefs. After seven months of constant communication from students, alumni, donors, and
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political leaders, the university announced that it would return to its original policy that allowed
religious student groups to have religious leadership requirements.
G. Southeast Missouri State University: In the 2015-2016 academic year, the
university denied a religious student group recognition because it required its leaders to agree
with its religious beliefs. The group worked hard to persuade the administration and the student
government to adopt a policy that would respect religious groups’ ability to choose their leaders.
But in April 2016, the student government voted against adopting such a policy. Several more
religious groups then sent a letter to the university stating that they would not be able to remain
on campus if they could not require their leaders to agree with their religious beliefs. In October
2016, the university and student government agreed that religious student groups could keep
their religious requirements for leaders.
III.

Simple Suggestions for Improving the Board’s Free Speech Policies to Prevent
Problems at South Dakota Colleges and Universities
A.

Religious Groups’ Ability to Require Their Leaders to Share the Groups’
Religious Beliefs

Current Board policy addresses this problem in a commendable manner, although
improvements are needed. Specifically, Board Policy No. 3:18 reinforces the right of a student
organization to require that its leaders adhere to the tenets of the organization’s faith. But the
Board’s policy needs to be reiterated in Board Policy No. 3.4 and any other relevant Board
policies in order to ensure that university and college administrators, as well as student
organizations and their leaders, are aware of the Board’s policy. This awareness will prevent
future problems from occurring in the first place, which will benefit administrators and students.
In addition, the Board should require that each public South Dakota university and college
include in its student organization policies a specific statement explaining that religious student
organizations may require their leaders to agree with the organizations’ religious beliefs.
Board Policy No. 3:18, “Recognition and Funding of Student Organizations,” recognizes
that “operating and participating in formally chartered student organizations develops skills in
organizational governance, decision-making, management and accountability[.]” Policy 3.18, at
1 (emphasis added). The Board’s Policy directs that “[a]ll student organizations will provide
opportunities for the development of the skills in organizational government and operation.” Id.
(emphasis added).
Board Policy No. 3:18 then discusses the criteria for recognition of student organizations
that each institution is to “develop and publish.” Id. at 2. The Policy further states that “[s]uch
criteria will require student organizations to operate in a nondiscriminatory manner as provided
in Board Policy No. 1:18.”
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Board Policy No. 3:18 then explains that “[a] student organization dedicated to the
practice of a particular religious faith may be allowed to limit membership on the basis of
religion, but, absent any contrary doctrine of faith, not on the basis of gender.” Id. at 3. The
Policy also states that “[a] student organization dedicated to the practice of a particular religious
faith . . . might be classified as an expressive association, at least insofar as relates to limiting
membership on the basis of adherence to the tenants [sic] of that faith.” Id. at 2.2
This protection for religious student groups needs to be expressly reiterated in the
policies of all South Dakota public colleges and universities governing recognition of student
organizations. Otherwise, school administrators may not remember that this is the Board’s
policy, and the students in a religious student organization may not know that they have a right to
require that their leaders share the religious beliefs of their organization.
Moreover, there are at least two paragraphs in Board Policy No. 3:4, “Student Code of
Conduct,” where express language should be included. The first paragraph is at ¶ 3.E.1,
“Discrimination and Retaliation,” which expressly states that fraternities and sororities “may
maintain single-sex membership practices without violating antidiscrimination policies, as
recognized by 20 U.S.C. 1681(a)(6), and the enforcement of such single-sex membership
practices by Students does not violate this provision.” Board Policy No. 3:4, at 12. The second
paragraph is at ¶ 3.J.4, “Conduct by Organizations,” where the policy states that “[o]rganizations
are also subject to the Board of Regents’ antidiscrimination policies set forth in Board Policy
1:18. However, social fraternities and sororities that are exempt from taxation under federal law
may maintain single-sex membership practices without violating antidiscrimination policies, as
recognized by 20 U.S.C. 1681(a)(6).” Id. at 14.
In both places, the fact that religious student groups may require their leaders to agree
with the groups’ religious beliefs should be expressly stated. Otherwise, the policies at the
university and college level will not accurately reflect the Board’s policy on this issue, and both
administrators and students may mistakenly believe that the Board has no policy or has a
contrary policy.
The University of Minnesota’s “Constitution and By-Laws Instructions” in Student
Groups Official Handbook has language that we commend for the Board’s adoption. It reads as
follows: “Religious student groups may require their voting membership and officers to adhere
to the group’s statement of faith and its rules of conduct.” “Constitution Writing Guide and
Requirements/Constitution and Bylaws Instructions/ University of Minnesota Policy,”

CLS does not support any student organization, religious or non-religious, being allowed to discriminate on the
basis of race, which is always subject to strict scrutiny review. The eradication of racial discrimination in any
context, but particularly in the context of education, is always a compelling governmental interest that outweighs
other interests.

2
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https://sua.umn.edu/groups/management/manage-your-group/constitution/ (last visited June 22,
2018).
Many other public universities have similar language in their policies. A sampling is
attached to this letter. For example, the University of Texas has a policy stating that “an
organization created primarily for religious purposes may restrict the right to vote or hold office
to persons who subscribe to the organization’s statement of faith.” “Catalogue/General
Information/Appendix C/Student Organizations/Registration/Eligibility,” § 6-202,
http://catalog.utexas.edu/general-information/appendices/appendix-c/student-organizations/ (last
visited June 22, 2018).
The University of Florida’s nondiscrimination policy states: “A student organization
whose primary purpose is religious will not be denied registration as a Registered Student
Organization on the ground that it limits membership or leadership positions to students who
share the religious beliefs of the organization. The University has determined that this
accommodation of religious belief does not violate its nondiscrimination policy.” “Student
Organizations/Organization Resources/Policies/Non-discrimination Policy,”
https://www.studentinvolvement.ufl.edu/ Student-Organizations/OrganizationResources/Policies/Non-Discrimination (last visited June 22, 2018).
CLS urges the Board to expressly include one of these specific statements in its various
policies in order to protect religious student groups’ right to require their leaders to agree with
the groups’ religious beliefs. The statement should be replicated in all appropriate Board
policies, including in the two paragraphs identified above. CLS also urges the Board to require
South Dakota public colleges and universities to include the same specific statement in their
nondiscrimination policies, as well as in their policies regarding registration of student
organizations, including sample constitutions and other registration guidelines made available to
student organizations.
B.

Funding Religious Student Organizations

CLS respectfully cautions that § 3.A.1 of Board Policy No. 3:18 is not constitutional
because it makes a student organization ineligible for student activity fee funding for operating
expenses “if its predominant activities involve sectarian ceremonies or exercises.” Three United
States Supreme Court decisions are to the contrary.
In Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S. 819 (1995),
the Court required a public university to pay the printing costs of a religious student
organization’s publication that promoted religious viewpoints because the university was paying
the printing costs of other student organizations’ publications. First, the Court held that the
university had engaged in viewpoint discrimination against the publication’s religious viewpoint.
Viewpoint discrimination is an egregious violation of the Free Speech Clause of the First
Amendment.
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The Court then determined that the Establishment Clause would not be violated by the
university paying for the printing of a publication that espoused religious viewpoints. The Court
declared that “[i]f the expenditure of governmental funds is prohibited whenever those funds pay
for a service that is, pursuant to a religion-neutral program, used by a group for sectarian
purposes, then Widmar [v. Vincent, 454 U.S. 263 (1981)], [Board of Education v.] Mergens [496
U.S. 226 (1990)], and Lamb's Chapel [v. Center Moriches Union Free School District, 508 U.S.
384 (1993)] would have to be overruled.” 515 U.S. at 843.
In upholding the student group’s free speech right to access the student activity fees, the
Court explained:
The viewpoint discrimination inherent in the University's
regulation required public officials to scan and interpret student
publications to discern their underlying philosophic assumptions
respecting religious theory and belief. That course of action was a
denial of the right of free speech and would risk fostering a
pervasive bias or hostility to religion, which could undermine the
very neutrality the Establishment Clause requires.
Id. at 845–46.
In Board of Regents of University of Wisconsin System v. Southworth, 529 U.S. 217, 233
(2000), the Court held that a public university must allocate student activity fees in a viewpoint
neutral manner or be in violation of the Free Speech Clause of the First Amendment. A
categorical refusal to allocate student activity fees to groups whose predominant activities are
sectarian exercises is not viewpoint neutral.
Most recently, in Trinity Lutheran Church v. Comer, 137 S. Ct. 2012 (2017), the Court
held that the Free Exercise Clause of the First Amendment was violated when the Missouri
Department of Natural Resources “categorically disqualif[ied] churches and other religious
organizations from receiving” otherwise available “state grants to help public and private
schools, nonprofit daycare centers, and other nonprofit entities purchase rubber playground
surfaces from recycled tires.” Id. at 2017. The Court rejected the state government’s “strict and
express policy of denying grants to any applicant owned or controlled by a church, sect, or other
religious entity.” Id. Because “[t]he Department’s policy expressly discriminates against
otherwise eligible recipients by disqualifying them from a public benefit solely because of their
religious character,” the Court found that strict scrutiny was triggered, and that the Free Exercise
Clause was violated. Id. at 2021.
These three Supreme Court decisions both independently and together indicate that
§ 3.A.1 of Board Policy No. 3:18 is not constitutional. The words “sectarian ceremonies or
exercises” should be deleted.

8001 Braddock Rd, Ste. 302 - Springfield, VA 22151 - (703) 642-1070 - fax (703) 642-1075
clshq@clsnet.org - www.clsnet.org

Kimberlee Wood Colby
Christian Legal Society
Letter to South Dakota Board of Regents
June 22, 2018
Page 12 of 12

ATTACHMENT II

84

Conclusion
American universities and colleges can increase campus diversity by respecting religious
students’ freedoms of speech and religious exercise. Or they can misuse policies to exclude
religious student groups from campus. The road this Board chooses for South Dakota colleges
and universities is important not only to protect religious students and to preserve a diversity of
ideas on college campuses, but also to prevent religious intolerance from infecting our broader
civil society.
The genius of the First Amendment is that it protects everyone’s speech, no matter how
unpopular, and everyone’s religious beliefs, no matter how unfashionable. When universities
misuse their policies to suppress traditional religious speech and belief, then the pluralism so
vital to sustaining our political and religious freedoms will soon cease to exist.
CLS thanks the Board of Regents for holding this hearing and accepting this comment
letter into the hearing record.
Respectfully submitted,
/s/ Kimberlee Wood Colby
Kimberlee Wood Colby
Director, Center for Law & Religious Freedom
Christian Legal Society
(703) 894-1087/kcolby@clsnet.org
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Student Activities
• Office of
the Dean of
Students • Division of Student Affairs • The University of Texas at Austin • Student Services Building, 4.400
• 512-471-3065 • deanofstudents.utexas.edu/sa/

New Student Organization
Registration Application
Submit completed forms to Student Activities, along with required $10 non-refundable fee.
A student organization that wishes to use university facilities must be registered with Student Activities. A group of three (3) or more
enrolled students is eligible under the university’s Institutional Rules, Section 6-202, if:
1) its membership is limited to enrolled students, staff and faculty of The University of Texas at Austin;
2) it does not deny membership on the basis of race, color, religion, national origin, gender, age, disability, citizenship, veteran
status, sexual orientation, gender identity or gender expression, except that a) an organization created primarily for religious
purposes may restrict the right to vote or hold office to persons who subscribe to the organization’s statement of faith; and b)
an organization may restrict membership based on the provisions of Title IX of the Education Amendments of 1972;
3) it is not under disciplinary penalty prohibiting registration; and
4) it conducts its affairs in accordance with the Regents’ Rules and Regulations, university regulations and administrative rules.
Please Note: If the registered student organization is approved, the following information (1–6) will be posted on the Student
Activities Web site.

1. Name of proposed registered student organization ______________________________________________________________
2. Type of organization: q
(Check one only) q
			q
			q

Political			
Student Governanace		
Recreational			
International/Cultural		

q
q
q
q

Educational/Departmental		
q Honorary
Professional 			q Social
Religious				q Service
Special Interest		

3. State the registered student organization’s official purpose ________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________

4. Indicate any membership requirements* beyond those stated in the Institutional Rules above __________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
____________________________________________________________________________________________________________
* Does your registered student organization intend to limit membership to a single gender?

q Yes

q No

For Office Use Only

Receipt Number __________________________________________________________

1

August 2011

Staff Signature ________________________________________________________________ Date__________________________
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disclaimer required of all student organizations.
e.	Having ascertained that the group’s purpose is law
ful and within university regulations and that the
group has filed the required forms and disclaimers, the
Director of Campus Activities, or designate, will sign the
application. Appropriate university personnel are noti
fied by Campus Activities that the group is then eligible
for all of the rights of student organizations.
f.	Should the staff feel that the organization does not
meet the requirements for registration, a written copy
of the decision and reasons will be furnished to the
applying organization. The group may appeal the deci
sion to the Dean of Students.
g. The Campus Activities staff shall make arrangements
for the group to use university facilities on a meeting- tomeeting basis until the appeals process is completed.
h. Decisions of the University Hearing Board may be
appealed to the Dean of Students.
2.2 Registration for a Limited Purpose: Temporary Status
In some cases, groups will organize with some short-term
(one which can be accomplished in less than one academic
year) goal in mind such as the passage of some particular
piece of legislation or the holding of some particular event.
The organization’s structure will expire on the date indi
cated on the registration form. Requests for extension of
Temporary Status may be made to the Director of Campus
Activities.
2.3 Membership Regulations
a. Registered student organizations have freedom of
choice in the selection of members, provided that
there is no discrimination on the basis of race, color,
religion, national origin, sex, age, disability, veteran
status, or sexual orientation.
b. Membership in registered student organizations
is restricted to currently enrolled University of
Houston students, faculty, staff and alumni.
c. Hazing-type activities of any kind are prohibited.
2.4 Officers Regulations
a. Student organizations are free to set qualifications and
procedures for election and holding office, with the fol
lowing provisions:
		
1. All officers must be regular members of the organi
zation.
		
2. There is no discrimination on the basis of race,
color, religion, national origin, sex, age, disability,
veteran status, or sexual orientation except where
such discrimination is allowed by law.
		
3. Religious student organizations may limit officers
to those members who subscribe to the religious
tenets of the organization where the organization’s
activities center on a set of core beliefs.
b. Persons not currently enrolled at the University of
Houston may not hold office or direct organizational
activities.
2.5 Records
All registered student organizations must maintain the
following records in the Campus Activities Office:
a. An organizational information form listing the
current officers and faculty/staff advisor (if appli
cable) is due at the beginning of each school year.
Any changes during the year, other than member
ship, are to be recorded within 10 days with the
Department of Campus Activities.

1. General Statement of Purpose
The University recognizes:
1. the importance of organized student activities as an
integral part of the total educational program of the
University;
2. that college learning experiences are enriched by student
organizational activity; and
3. that organizations provide a framework for students
within which they may develop their own special talents
and interests.
Inherent in the relationship between the University and
organized student groups is the understanding that the pur
poses and activities of such groups should be consistent with
the main objectives of the University.
All student organizations must register annually with the
Department of Campus Activities and must then comply with
the procedures and policies regarding registration as set forth.
The Dean of Students Office recognizes the role of Greek
Coordinating Councils in establishing and upholding policies
for member groups. However, membership in said councils
does not exempt fraternities and sororities from judicial refer
rals to the Dean of Students Office for violations of Student
Life Policies, including Organizations Policies.
The University Hearing Board, with the approval of the
Dean of Students, delegates to Greek coordinating councils
general supervision over those chapters of social sororities
and fraternities which choose to be members of these coun
cils.
The term “general supervision” shall include all the duties,
powers and responsibilities exercised by the Greek coordinat
ing council prior to the adoption of this policy, with the provi
sion that membership in the Greek coordinating councils is
optional with the local chapter.
It is understood that the Greek coordinating councils and
their member groups will operate under the provisions of the
Student Life Policies, including the Organizations Policy.
2. Procedure for Registration of New Organizations
2.1 Permanent Organizations
a.	The group will file its name, statement of purpose, con
stitution or statement regarding its method of operation,
faculty/staff advisor (if applicable), and the names of
its officers or contact persons with the Department of
Campus Activities.
b.	In cases where a potential faculty/staff advisor is
unknown to the group, the Campus Activities staff will
assist in identifying a university faculty or staff member
who may wish to serve as an advisor. Organizations are
encouraged to have a faculty/staff advisor.
c.	Should the group not have elected its officers or com
pleted other work connected with its formation at the
time they initially see the Campus Activities staff, the
Campus Activities staff shall make arrangements for
them to use university facilities for organizational pur
poses on a meeting-to-meeting basis until the organiza
tional process is completed and the required information
can be filed.
d.	At the time of filing, three officers or contact persons for
the organization will sign a statement indicating that
they are familiar with and will abide by the aforemen
tioned responsibilities of student organizations. They
will also sign the standard hazing and discrimination
74
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University of Florida’s Policy
(https://www.union.ufl.edu/involvement/index.asp)
Student Organization Registration Policy Update
The University of Florida has modified its policies relating to the registration of religious
student groups as Registered Student Organizations (RSOs). The modification was made
to accommodate any student group whose religious mission requires its membership to
share the organization's religious beliefs, while at the same time continuing to protect the
University's nondiscriminatory educational program.
More than 760 student organizations covering a wide variety of interests are registered at
the University. UF has always welcomed registration of religious organizations. More
than 60 religious student organizations, of which about 48 are Christian, are registered as
RSOs at UF.
The University considers participation in registered student organizations to be an
important educational opportunity for all of our students. The University applies its
nondiscrimination in membership policy to registered student organizations to ensure that
these important learning opportunities are not denied to any student due to discrimination
based on race, sex, religion or certain other prohibited bases.
A small number of religious student groups have expressed a religious need to ensure that
all of their members share the religious beliefs of the organization.
To the greatest extent possible-while fulfilling our nondiscriminatory educational mission
and complying with the law-the University wants to be sure that a full range of religious
student organizations feel just as free to register as any other type of student organization.
This ensures that all of our students will find meaningful educational opportunities to
participate in registered student organizations.
As we are committed to serving all of our students well, the University has carefully
considered how to address the concerns expressed by some religious student groups and
individuals without compromising our educational program. After doing so, the
University has made the decision to modify its nondiscrimination policy as follows:
"Student organizations that wish to register with the Center for Student Activities and
Involvement (CSAI) must agree that they will not discriminate on the basis of race, creed,
color, religion, age, disability, sex, sexual orientation, marital status, national origin,
political opinions or affiliations, or veteran status as protected under the Vietnam Era
Veterans' Readjustment Assistance Act.
A student organization whose primary purpose is religious will not be denied registration
as a Registered Student Organization on the ground that it limits membership or

Kimberlee Wood Colby
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leadership positions to students who share the religious beliefs of the organization. The
University has determined that this accommodation of religious belief does not violate its
nondiscrimination policy."
This modification of the University's registration policy recognizes a meaningful
distinction between sincerely held current religious beliefs (which may be considered in
selecting members or leaders of religious RSOs)-and religious or other status (e.g.,
religion of birth or historical affiliation). The modification takes effect immediately and
is now reflected in the CSAl's Handbook of Student Activities as well as its registration
and constitution guidelines and Web site. A letter has been sent to each religious student
group that has recently sought and not received registration to ensure that it is aware of
the modification and to invite its registration.
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University of Minnesota’s “Constitution and By-Laws Instructions” in Student Groups
Official Handbook, available at http://sua.umn.edu/groups/handbook/constitution.php
(last visited December 7, 2012)
3. University of Minnesota Policy: Student groups must comply with all University
policies and procedures, as well as local, state, and federal laws and regulations. This
includes, but is not limited to, the Board of Regents Policy on Diversity, Equal
Opportunity and Affirmative Action as they relate to group membership and access to
programs. Religious student groups may require their voting membership and officers to
adhere to the group's statement of faith and its rules of conduct. Your constitution needs
to include a statement about your group's responsibility to operate in accordance with
these policies.
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COMMENT FOR SUBMISSION TO THE SOUTH DAKOTA BOARD OF REGENTS
REGARDING THE JUNE 28, 2018 HEARING TO DISCUSS POLICIES IMPLICATING
FREE EXPRESSION

Blake Meadows, Legal Counsel
Center for Academic Freedom
Alliance Defending Freedom
June 28, 2018
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Dear President Sutton and Members of the Board of Regents:
Alliance Defending Freedom (“ADF”) is a nonprofit legal organization that advocates for
Americans’ freedom to peacefully speak, live, and work consistent with their convictions without
fear of government censorship. In the past seven years, ADF has won eight cases before the U.S.
Supreme Court on free speech and free exercise issues.1 And ADF’s Center for Academic
Freedom2 is committed to protecting freedom of speech and association for students and faculty
so that everyone can freely participate in the marketplace of ideas without fear of censorship, and
has represented clients in nearly 400 victories for First Amendment matters on public university
campuses.3 On request, we regularly provide legal analysis of proposed legislation and policies
implicating First Amendment freedoms.
The importance of a robust enforcement of First Amendment protections on our nation’s
campuses is difficult to overstate. The United States Supreme Court has called public universities
“peculiarly the ‘marketplace of ideas.’”4 Without this marketplace of ideas, “our civilization will
stagnate and die.”5 This is because tomorrow’s teachers, lawmakers, judges, and leaders are
today’s college students. And public universities should be places where young adults learn to
exercise the First Amendment freedoms necessary to participate in our system of government and
to dialogue with and respect others’ exercise of those same freedoms. Students should be learning
how the Constitution works, what rights it protects, and why they are worth defending—even when
one does not always agree with the views or the beliefs of those that it protects. But instead students
are learning by example from public university administrators that the First Amendment means
what government officials want it to mean—and that the full exercise of the First Amendment is
too dangerous to permit.
Congress and the American people have every right to expect that our public universities
will advance, not hinder, First Amendment freedoms. But on this score our public universities are
simply failing. Fifty percent of all Americans and twenty-seven percent of college graduates
cannot identify any of the protections of the First Amendment.6 Only seventeen percent of
Alliance Defending Freedom has achieved successful results for its clients before the United States Supreme Court,
including eight victories before the highest court in the last six years. See e.g. Masterpiece Cakeshop, Ltd. v.
Colorado Civil Rights Com’n., No. 16-111, 2018 WL 2465172 (U.S. June 4, 2018) (striking down the government’s
application of general accommodations statute because the government targeted ADF’s client’s religious beliefs);
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S.Ct. 2012 (2017) (striking down state burden’s on ADF’s
client’s free-exercise rights); Geneva College v. Burwell & Southern Nazarene University v. Burwell, 136 S. Ct.
1557 (2016) (these two ADF cases were consolidated with Zubik v. Burwell, 136 S. Ct. 1557 (2016) (per curium)
(successful result for religious colleges’ free exercise rights); Reed v. Town of Gilbert, Ariz., 135 S. Ct. 2218 (2015)
(unanimously upholding ADF’s client’s free-speech rights); Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751,
2759 (2014) (striking down federal burden’s on ADF’s client’s free-exercise rights); Town of Greece, N.Y. v.
Galloway, 134 S. Ct. 1811 (2014) (upholding a legislative prayer policy promulgated by a town represented by
ADF); Ariz. Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436 (2011) (upholding a state’s tuition tax credit
program defended by a faith-based tuition organization represented by ADF).
2
ADF Center for Academic Freedom, www.CenterforAcademicFreedom.org (last visited Jun. 22, 2018).
3
ADF Center for Academic Freedom Cases, http://centerforacademicfreedom.org/cases/ (last visited Jun. 22, 2018).
4
Healy v. James, 408 U.S. 169, 180 (1972).
5
Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957) (plurality opinion of C.J. Warren).
6
The Newseum Institute, 2016 State of the First Amendment, available at http://www.newseuminstitute.org/wpcontent/uploads/2016/06/FAC_SOFA16_report.pdf (last visited Oct. 24, 2017).
1
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Americans can even identify the free exercise of religion as a right protected by the First
Amendment.7 Even more troubling, nearly one in five students agree that using violence to silence
speech that a student deems “offensive and hurtful” is “acceptable.”8 Indeed, many student invited
speakers on campuses in the last year have been met with violence and administrative roadblocks
to prevent their viewpoints being heard in the University marketplace. A disproportionate number
of the views silenced have been conservative.
Unfortunately, a significant majority of public universities, including those here in South
Dakota, are restricting the First Amendment rights of speech and association of their students and
faculty through a vast array of onerous policies and restrictions that not only violate students’
rights now, but also teach them false lessons about how they should think about their own and
others’ constitutional rights once their college days are done. This comment addresses common
pitfalls and points to some specific policies that need to be reformed here in South Dakota.
Five Common University Pitfalls that Restrict Free Expression or Association and Expose
the University to Liability
1. Misunderstanding Who Counts as a State Actor
A common misconception is that only high level government officials can embroil a state
in constitutional litigation. The truth is that any person acting under the color of state authority can
trigger a constitutional lawsuit. Public colleges and universities are state institutions fully subject
to the First Amendment.9 Any and all employees, administrators, professors, or agents who have
authority over students can violate their constitutional rights.10 This includes the obvious college
administrators such as presidents and deans. But it also can include the facilities manager who
handles reservations. According to the Supreme Court, state actors also include student
government if they control student organizations and student activity funding. 11 This Board of
Regents, like many across the nation, may not have considered a student senate as a state actor.
But the case law is clear on this point and ADF has litigated numerous cases where the culprit was
a careless policy and bad enforcement by fellow students on the student government, or a low level
administrator. Make no mistake, student government and low level employees can embroil your
colleges in constitutional litigation.
A prime example that demonstrates this principle is an employee at Dakota State
University. This employee’s title is “Grounds Reservation Coordinator.” According to the Student
Organizations Manual, the ground reservations coordinator determines the best location for events
and is vested with the discretion to “grant location exceptions where circumstances warrant.”12
This means that not only can the Grounds Reservation Coordinator create a constitutional problem
7

Id.
John Villasenor, Views Among College Students Regarding the First Amendment, Brookings Institution, Sept. 18,
2017, available at https://www.brookings.edu/blog/fixgov/2017/09/18/views-among-college-students-regarding-thefirst-amendment-results-from-a-new-survey/.
9
Healy v. James, 408 U.S. 169, 180 (1972); expanding Tinker v. De Moines Ind. Comm. School Dist., 393 U.S. 503,
507 (1969).
10
Lugar v. Edmondson Oil Co., Inc., 457 U.S. 922, 937-38 (1982)
11
Board of Regents of University of Wisconsin System v. Southworth, 529 U.S. 217, 235-36 (2000).
12
Dakota State University, Student Organizations Manual, at 24.
8
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for your state, the grant of discretion to give location exceptions is likely to result in a
constitutional violation based on a Supreme Court doctrine called “unbridled discretion,” which is
explained in detail in the next point.
2. Granting unlimited power to administrators
One common manner universities engage in viewpoint discrimination is by granting
unbridled discretion to an administrator to choose when a burden on speech applies or a permit
will be approved. On June 14, 2018, the Supreme Court explained that even when officials strive
to exercise policies in an evenhanded manner, any discretion not guided by “objective, workable
standards” violates the Constitution.13 These open doors to discrimination may be found in policies
requiring advance review of literature before it may be distributed, imposing security fees on
speech where an administrator deems the speaker “controversial,” or authorizing funding for
student organizations through a process that permits discrimination in favor of some views and
against others. The Supreme Court held in Forsyth County, Georgia v. Nationalist Movement that
“[t]he First Amendment prohibits the vesting of such unbridled discretion” to discriminate between
viewpoints “in a government official.”14 According to the Court, “such discretion has the potential
for becoming a means of suppressing a particular point of view.”15 Because the “decision [of] how
much to charge for police protection . . . or even whether to charge at all” is “left to the whim of
the administrator,” without any consideration of “objective factors” or any requirement for
“explanation,” such policies are unconstitutional.16
Such policies, however, are commonplace on our nation’s public university campuses.
Recently the University of Southern Maine charged students approximately $450 (a substantial
amount for a student group) in “security fees” when they invited a sitting state legislator to speak
on immigration policy.17 The University President called the state legislator, “offensive and
repulsive” and “distasteful and nasty” and encouraged the student body to protest him. He then
told the press that he would charge the student group for security because their speaker’s
viewpoints were controversial and could lead to “a highly charged situation.”18 But the Supreme
Court held that “[s]peech cannot be financially burdened, any more than it can be punished or
banned, simply because it might offend a hostile mob”19—much less one stirred up by the
university president. Such fees literally transform “free speech” into “expensive speech.”
Granting administrators unbridled discretion to restrict viewpoints at-will not only violates
constitutional principles, it educates the next generation that government officials are a law unto

Minnesota Voters All. v . Mansky, No. 16-1435, 2018 WL 2973746 at *12 (U.S. June 14,2018).
Forsyth Cty., Ga. v. Nationalist Movement, 505 U.S. 123, 133 (1992).
15
Id. (quotation marks and citation omitted); see also Long Beach Area Peace Network v. City of Long Beach, 574
F.3d 1011, 1042 (9th Cir. 2009) (noting that unbridled discretion to impose security fees indicated possible contentbased discrimination).
16
Forsyth Cnty., 505 U.S. at 133.
17
Press Release, U. of Southern Main Agrees Not to Charge Conservative Group $450 for ‘Free’ Speech,
ADFMedia, Feb. 20, 2017, http://www.adfmedia.org/News/PRDetail/92875?search=1.
18
Id.
19
Forsyth Cnty., 505 U.S. at 134-35.
13
14
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themselves, making the rules as they go along and favoring those they wish to favor. Unfortunately,
many of the universities in this great state maintain policies with unbridled discretion.
Black Hills State University has a “Sales & Solicitation Policy”20 that requires the
exercise of administrative discretion on at least five fronts. First, the policy prohibits granting the
permit for the sale of products that compete with the University Bookstore, University Dining
Service, and other previously approved sales of identical items. However, exceptions can be made
in the case of competition with the University for periodic sales or in the case of another approved
sale, for similar but not identical items. These exceptions inherently involves discretion and there
are no criteria to govern when an exception should or should not be granted. Second, the Vice
President’s approval is required but no standards are set for their approval and denial of requests.
Third, each permit will have a specified space that the organization is restricted to. There is no
standards or limits on the discretion of administrators as to which spaces to give to which student
organizations. Fourth, the policy explicitly states that “[t]he University may, if it chooses, impose
an additional charge to cover additional operation expenses to institution.” The problem with this
provision is that the school must either charge all organizations these additional charges or not
charge them at all. As it stands, Black Hills State University can levy additional charges against
organizations it does not like while waiving them for organizations they prefer. There are no
governing standards. Fifth, “if applicable” a request for security request may be needed. There is
no standard for when it is applicable and when it is not. All of these situations highlight grants of
discretion that are incompatible with the First Amendment.
South Dakota School of Mines and Technology has a similar “Solicitation Policy”21 to
Black Hills State University. The South Dakota School of Mines and Technology solicitation
policy involves numerous exercises of discretion about when to grant an exemption.
Dakota State University has a policy entitled “Sponsorship of Non-University Speakers
by Student Organizations.”22 One stated purpose of the policy is to avoid substantial disruption of
the educational process by blocking proposed guest speakers who may create a substantial
disruption. The first problem with the policy is that it attempts to achieve its goal by preventing
speakers from coming to campus rather than restricting unlawful action. The second problem is
that there is no exhaustive list of viewpoint neutral criteria to decide who will cause substantial
disruption. The policy states that if “there exists a doubt as measured by the University
administration by generally accepted standards as to whether the proposed action would be in the
best interests of the University, the student organization shall do all necessary to remove doubt
before extending the invitation[.]" This is a clear case of unbridled discretion. There is no legal
definition of “generally accepted standard” of doubt. The process of “removing doubt” has no
stated criteria and is rife with opportunity to exercise viewpoint discrimination. Further, often

Black Hills State University, Student Organization Handbook 2017-18, at 27-28.
South Dakota School of Mines and Technology, Policy Manual (III)(7-1).
22
Dakota State University, Student Organization Manual 2017-2018, at 28.
20
21
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substantial disruption is caused, not by the speaker but by protestors. Discretion under these current
rules can result in a state enforced heckler’s veto which clearly violates constitutional principles.
Northern State University has a “Budget Request Rubric.”23 While the concept of a rubric
is a commendable tool to avoid a system of unbridled discretion the unfortunate reality with this
rubric is that it provides wide latitude to administrators to discriminate based on the content or
viewpoint of the proposed event. For instance, the rubric asks if “Objectives will help the NSU
community grow.” Subjecting student speech to this evaluation invites discrimination against
minority viewpoints. Similarly, evaluating the “commitment to the NSU community” and expected
“impact” give administrators too much discretion to decide which messages should and should not
be funded.
3. Vague harassment and other speech policies
Many schools have adopted vague and ambiguous harassment and speech policies that chill
student expression. When a policy defines harassment as words which “offend” or warn students
that “intolerance will not be tolerated,” many students are reasonably concerned about expressing
unpopular opinions for fear of being accused of “harassment.” Iowa State University even stated
in its policies that “engaging in First Amendment protected speech activities” may be punished as
“harassment.”24 The perception that administrators’ views of offensive speech can override the
First Amendment not only chills students’ speech on campuses, but it also teaches the nation’s
future leaders that the government is the ultimate arbiter of what opinions are acceptable to hold.
Thus, the marketplace of ideas turns into the intellectual vacuum of intolerance—breeding fear
instead of freedom.
In South Dakota there are several policies that are concerning because of their vagueness.
These policies include, the Board of Regents “Harassment Including Sexual Harassment Policy”25
which is vague because it is unclear what as action may be considered impeding the “ability to
participate in or to realize the intended benefits of an institutional activity or resource.” University
of South Dakota’s “Bias, Discrimination, or Harassment Policy” is unconstitutionally vague
because it does not define “hostile” behavior.26 Similar vague concepts can be found in many
harassment policies on South Dakota Campuses.
Black Hills State has a concerning “Sales & Solicitation Policy” for student
organizationswhich was discussed above, prohibits the solicitation or sales of any product or
ideology by Student organizations without a permit requiring 48 hours advance approval and said
permit can only be obtained twice per semester. This policy raises numerous constitutional
concerns, not the least of which is its vagueness. “Solicitation” is undefined and “ideology” is

Northern State University, Budget Request Rubric.
Press Release, Iowa State Requiring Students to Give up Free Speech to Graduate, ADFMedia, Oct. 17, 2016,
http://www.adfmedia.org/News/PRDetail/10096.s.
25
BOR 1:17.
26
South Dakota State University, Bias, Discrimination, or Harassment, https://www.usd.edu/diversity-andinclusiveness/office-for-diversity/safe-zone-training/bias-discrimination-or-harassment (last accessed June 22,
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incredibly broad.27 As written, this policy could easily be applied to a political organization
seeking to recruit supporters, an environmental organization seeking signatures for a petition, and
a religious organization attempting to share their faith. It should go without saying that all three of
those activities are constitutionally protected, do not require prior approval from the University,
and cannot be restricted to two days per semester.
Another problematic policy at Black Hills State is their “Email/User Account Policy.”28
The policy “prohibits disruptive or offensive messages as electronic communications in violation
of civil or criminal law at the local, state, and federal levels.” There are two major problems with
this policy. First, this provision is unconstitutionally vague. It is unclear what is and is not
prohibited. Second, to the degree that it prohibits simply “offensive” content, it serves as a license
to engage in content and/or viewpoint discrimination. The policy also prohibits “chain letters” and
“joke emails.” Despite the definition in the policy, it is still unclear what counts as a “chain email.”
“Joke email” is undefined. Is the college banning humor in emails and forwarding class
assignments to a chain of people who missed class? As the policy is currently written, no student
could be certain. There is no clarity on these points and they require a great deal of administrative
discretion to implement.
Northern State University has a “Posting Policy”29 which can be found in the Student
Handbook. This policy has 17 requirements for any posting, including chalking. There are
numerous constitutionally problematic measures in these 17 requirements, including a requirement
that the posting be approved at least three days in advance, contain proper grammar, and be
“expressed clearly.” Many of the requirements give administrators authority to evaluate the content
of messages and to approve or deny the posting accordingly. Such authority is inconsistent with
the First Amendment.
South Dakota School of Mines and Technology has a similar “On Campus
Advertising/Campus Posting Policy.”30 The policy requires advance approval of any posted
message, including, flyers and chalk messages, without which the posting will be removed and a
$5.00 fine will be assessed per posting. There is a general prohibition on commercial postings, but
this can be waived in some cases, which opens up the possibility of discrimination in the
application of the waiver. Again, the discretion regarding the waiver is constitutionally
problematic.
South Dakota School of Mines and Technology has a policy entitled “Assessing User
Fee: Scheduling, Events, and Conferences.”31 As part of the policy, there are “Discretionary
matters” which gives administrators authority to reassign or substitute space or facilities if
administrators deem it to be in the best interest of the university. The problem with this policy is
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that it provides administrators latitude to reassign space for a minority viewpoint event from a
preferred to a less desirable location based on the viewpoint of the speaker.
4. “Speech Zones”
Many universities restrict “free speech” activities (including simply talking with fellow
students, gathering signatures, holding signs, or handing out free copies of the Constitution) to
small designated areas of campus, and often even then universities require prior approval for
students to engage in speech in the designated area. The area often is termed the “Speech Zone.”
As an initial matter, speech zones violate the Constitution by restricting students from exercising
their First Amendment freedoms on portions of campus in which they have the constitutional
freedom to express themselves. Additionally, many universities enforce the speech zones in a
discriminatory manner.
Often speech zones are coupled with an additional component of discrimination when the
speech police do not enforce these restrictions equally against all expression. For example, ADF’s
clients at Grand Valley State University in Michigan attempted to hold an informal event
celebrating free speech by having students write on a “free speech ball” in a large open area on
campus.32 School administrators threatened the students with arrest if they did not move to a speech
zone comprising 0.03% of campus. But, the school allowed a large crowd of students protesting
the election of Donald Trump to hold signs and march around campus outside of the designated
tiny speech zones. The school even allowed the protesters to march through buildings. The
University agreed to change its policies after ADF filed a federal lawsuit on behalf of the students
challenging the speech zones.33 Unfortunately, such inequitable application of policies to prohibit
some viewpoints and permit others is commonplace on campuses—especially those with
restrictive “speech zones.”
South Dakota School of Mines and Technology in its “Free Speech and Assembly on
Campus Grounds for non-SDSM&T Personnel,”34 has an explicit set of speech zones. Even when
seeking to use the Free Speech area individuals must “complete a non-commercial free speech
request form.” One of the stated purposes of the speech zones are to “expose students to high and
popular cultural activities.” This explicit preference for “high and popular cultural activities”
inherently involves discrimination against unpopular perspectives or perspectives that
administrators deem to be of lesser quality.
5. Limiting equal access and free association
Universities often seek to eliminate invidious discrimination, enacting non-discrimination
policies that forbid discrimination based on characteristics like race, sex, religion, or other
classifications. But some schools turn these policies on their head, using rules meant to protect
religious students, for example, to actually forbid religious or political student groups from being
Press Release, Take Your ‘Free Speech’ Beach Ball and Go Home, Michigan University Tells Students,
ADFMedia, Dec. 8, 2016, http://www.adfmedia.org/News/PRDetail/10124.
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officially recognized groups precisely because of their religious or ideological beliefs. These
policies can result in absurd consequences for student groups that have unique and defining
viewpoints such as the College Democrats, Christian Legal Society, or the Black Law Students
Association. These policies are often misused to prohibit student clubs from choosing their leaders
based on shared agreement with the very religious or political beliefs the group is formed to foster.
If applied uniformly, these policies do not just ostracize faith-based student organizations
but rather infiltrate nearly all ideologically motivated organizations. For example, the dean of
Hastings Law School agreed that his school’s policy would force an organization like the Black
Law Students Association to admit white supremacists as official voting members and leaders.
Similar examples abound: a Muslim group must admit an atheist to its leadership ranks, a
Democrat organization must allow a Republican to speak for it,nd Christian student groups would
have to allow an atheist Bible study leader under the threat of sanction from their school if they do
not relent.
The right to speak means little if a group cannot control who speaks for it. The First
Amendment protects everyone’s right to associate around and advocate for shared political, social,
or religious views, and religious students should have that same right.
Thankfully, the Board of Regents grasps the importance of protecting expressive
associations. The Board’s “Recognition and Funding Student Organization Policy”35 is to be
commended for its respect for First Amendment associational rights on this front as it carves out
a carefully tailored exemption for intimate and expressive associations.
Unfortunately, this same policy discriminates in the funding of student organizations. The
funding policy sanctions outright discrimination against religious and political speech by denying
its eligibility for student activity fee funding.36 This flies in the face of long established Supreme
Court precedent which holds that religious organizations cannot be excluded from student activity
funding.37 The Supreme Court has made clear that religious and political speech are not second
class speech and are entitled to the same protection as all other viewpoints.
Conclusion
In the last decade, ADF has assisted hundreds of students and student groups of varying
religious and political beliefs facing violations of their First Amendment rights on campus. While
the Center for Academic Freedom has achieved a 100% success rate in challenging the all-toocommon “speech zones.” Universities nevertheless persist in applying such unconstitutional
policies to our nation’s students every day. The following select incidents encountered by ADF
illustrate the breadth of the constitutional crisis that students face on campus.
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A Young Americans for Liberty member at Michigan’s Kellogg Community College was
arrested for distributing copies of the Constitution on her campus.38 Administrators explained that
students could only speak freely by reserving a table in the student union and applying for a permit.
The rest of the school’s campus was off-limits for student speech. Video of the arrest is publicly
available online.39
At Georgia Gwinnett College in suburban Atlanta, Chike Uzuegbunam sought to
peacefully discuss his faith with other students on his campus. The school ordered him not to speak
outside of a tiny speech zone, representing .0015% of the campus, and even then only after he
applied for permission. But after he had satisfied all of the school’s demands and secured the
permit to speak in this ludicrously small speech zone, an officer told him that he could no longer
speak even there. Because others objected, his discussion of the Gospel was deemed “disorderly
conduct” and a “disturb[ance] [of] the peace and/or comfort of persons.”40
These cases represent only a fraction of speech-restriction incidents on public university
campuses. ADF has recently represented students in federal lawsuits against universities restricting
their rights across the nation, including, Michigan, 41 Wisconsin,42 and Iowa.43 These violations of
the First Amendment are not limited to red or blue states, or to any region of the country, nor are
these isolated events. ADF attorneys regularly advise students who experience similar
discrimination but are afraid to publicly challenge the colleges that are supposed to be the
protectors of freedom in the marketplace.
These examples underscore the significance of this growing cultural and constitutional
crisis facing our university students. This crisis will impact the future of our nation’s commitment
to the First Amendment freedoms that ensure the American experiment will continue. These
campuses are heavily funded by taxpayer dollars. This Board has the unique responsibility to make
sure that the South Dakota public university system encourages not discourages, respect for the
First Amendment rights of all Americans.
The state of the First Amendment on public universities and colleges is not well. The status
quo at most institutions substantially restricts free speech and association, and teaches students
that government censorship is the norm, not the exception. But, identifying and acknowledging
the problems are the first steps in remedying them so that the future of freedom is secured through
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a well-educated citizenry that appreciates the value of the First Amendment. We commend the
Board of Regents for its attention to this vital matter.
Best regards,
Blake W. Meadows, Legal Counsel
Center for Academic Freedom
Alliance Defending Freedom
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For full responses see page 3-4
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Do you have any concerns about SDBOR's free policy? (Full responses)
59 total responses
•
•
•
•

•
•
•
•
•
•
•
•
•
•
•
•

•
•

•

No (17)
Nope (3)
NO (2)
It's vauge in a way that causes more confusion than enlightenment. It's crafted more along
the lines of a mission statement than a viable policy. What types of speech are protected?
What conditions would constitute a violation and or suppression of the policy? If there's a
violation/suppression how can it be redressed? Also, it may be beneficial to define where
and when speech is protected. Is 24/7 or just during the working hours? Does it apply to
campus or to off campus sites such as sororities and fraternities?
Nothing about the written text. But I worry that's it's just lip service and not properly
enforced.
Vague? Covers what generally needs to be done - university policy covers more in-depth.
If I'm not familiar, what would I be concerned with?
Maybe put in a clause prohibiting explicit hate speech?
Free speech needs to be protected
It needs to remain a place of free speech.
Nah its all good
Why is it being changed? What are they changing it to?
Not at the moment
I don't want it to be retricted. Thats my only concern
Free speech is free speech, you cannot change that, no matter how hard you try
I fully support the free speech policy in its ability to allow an educational environment
where free discourse is protected. The First Amendment is guaranteed at public colleges,
which serves the purpose of valuing all forms of expression, including those that may be
deemed unpopular or offensive to some. It is important that we fight bad speech with
better speech, and not censorship. It is crucial that we continue to do this by supporting
and potentially expanding our current free speech policy to whatever means necessary.
None its short sweet and all thats needed. Just needs to be enforced.
The policy itself is very, very broad and vague. I agree the right to free speech needs to
be protected. However, I am afraid some demonstrations may impact my learning in
classes. I do not wish demonstrations to be obnoxious, disruptive, or otherwise
unproductive in nature.
The fact that there is a "free speech" policy is THE problem. Other than standard
classroom behavior rules and the applicable state/local laws why would a university need
a free speech policy. Seems lately that so called "free speech" policies are in fact only
used to limit speech. That being said, the SDBOR policy appears to be acceptable save
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

for a few "opinion" based words that may be abused. "Rational" discussion, "Ethical"?
Who decides what speech meets those definitions? What happens when one person
complains that another persons speech is "hate" speech? Best policy is to have no policy
other than to follow the law.
No they seem like they are fine as it is.
Not at the moment.
Yes.
I do not have any concerns about the current policy. My only fear is that the university
might try to change the policy to limit the speech of students.
N/A
I support completely free speech.
I would like to keep it as it is. The student body should be allowed to state their opinions.
No because I have never heard of it.
I have no concerns about the current policy.
Yes, I believe that there should no restrictions on the freedom of speech.
Slight Concerns
I see no issues with it as of now.
no
The current policy is simple and perfect.
Not as it is written
The terms "timely, rational, intellectual development and general welfare" are are
subjective and could allow for misinterpretation.
No
as long as nothing gets taken away, no
It seems very vague. Who are the people that decide what does, or doesn't, promote the
general welfare of the student body?
I believe that the SDBOR's policies regarding free speech could be better outlined and
defined.
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What feedback do you have for the SDBOR regarding free speech?
58 responses
•
•
•
•

•
•
•
•

•
•
•
•
•
•
•
•

•
•
•
•

None (5)
It’s pretty good, I can say what I want within reason without repercussions.
Nothing
This is vauge and offers very limited guidance with regard to free speech which could
cause future tension and problems. There needs to be actual guidance and what
specifically is protected needs to be addressed. Once again, what constitutes a violation
or suppression must also be addressed, and what are the steps for redress.
Nothing for next.
Let people say what they want to say regardless of polical views
N/A
I think the policy is fine. If more freedom is given, it will disrupt the learning
environment. I would rather give up some of my free speech rights to have a mostly
undisturbed learning environment. Hearing new ideas is important, but not when it can
disrupt my daily life on campus. I am here to get my degree and wish I wasn’t bombarded
by people trying to push beliefs onto me while I’m walking to class. Even with the
current policy, I am sometimes still bothered by people utilizing free speech and during
those days, that’s the part that I dread about days I know people are on campus.
I'm still not familiar
Encourage free speech, but don't let people use that to promote hate speech
That we should be able to speak freely about anything with out fear of offending
someone.
Leave it alone
Why are we even thinking about changing it? Our current one says free speech is
welcome.
Please let me do it
Free speech is important, don't adjust policy to be biased.
Free speech is vital for allowing open minded discussion on many topics, especially
sensitive and sometimes triggering content. Free speech should not only be allowed but
protected at all costs to allow debate on important social, political, and economic
concerns.
It is not okay to limit any person's free speech
Only that I want people to be free to express their views however they see fit, and others
to have rights to speak in support or opposition to those views as much as they like.
It is fine the way it is
I see no issues with the current policy and have no scenarios where I feel my free speech
rights were violated. The only feedback I can give is to continue to defend the First
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•
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•
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•
•

•
•

Amendment as it is your obligation as a public institution. Free speech has been an issue
at many college campuses but at the one I attend, people are fortunate enough to be able
to safely debate and exchange ideas.
The fact is its not the students you need to enforce policy of free speech on, doing so
defeats the point. Its the schools themselves that any free speech policy is actually for.
Ensure demonstrations are not disruptive to the classroom or campuses.
The only policy that does not end in a mine field of oppression and favoritism is to
recognize that no one has a right to be protected from having their feelings hurt, but every
student has a constitutionally protected right of free speech. Of course the university has
a court approved ability to limit the speech on campus but we have seen through out the
nation that limiting speech and protecting one from "hurt" feelings only leads to favoring
one opinion over the other, and oppression of one group over the other. If we all lived by
the simple kindergarten adage of "sticks and stones can break your bones but words will
never hurt me" we would all be better off.
They seem fine
Learning is best achieved when our speech is unfettered. Dissenting opinions, however
abhorrent to the individual, must be able to be aired. If an idea is bad it should be
examined in the light of day so that the rational individual can reject it. No progress can
be made when thought is monolithic, a university education should challenge our beliefs,
encourage us to evaluate our perspectives, and yes, at times, make us uncomfortable. No
great cause was ever advanced without discomfort, things that we hold as unassailable
tenants of our democracy were once societal taboos. Universal suffrage, civil rights, and
labor laws were all, at one point, considered inflammatory or dangerous speech. It is only
that we hold free speech dear—that we are able to have any democracy at all.
No
I believe free speech is a cornerstone of American ideals. While respectful discourse
ought to be promoted, censorship of civil discussion will not lead to personal
development.
none
Regardless of your political, religious, or whatever beliefs, the 1st Amendment
guarantees the right of every individual to express their ideas openly. I am a "slightly
older" DSU student, who served in the military for a very long time. (Longer than most
of my classmates have been alive) So I have a very different view on the Constitution,
and what it means. In today's overly sensitive "words offend me" society, the foundation
of this principal is being eroded. The issue has become that rather than simply ignore an
opinion you disagree with, the call goes out for banning that idea, or the expression of
that idea. This is censorship of speech and free thought. There are many topics I do not
agree with, but I don't call for those ideas to be silenced! And I know there are many who
would disagree with the ideas and beliefs I hold. But I should not be silenced because of
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it. Labeling an idea as "Hate speech" to get it banned isn't free speech... It's censorship.
Free Speech = Free thought. Subverting one... Ends the other.
Keep it as is
I feel it is important to establish an environment where speech is protected; in order to
better educate everyone on multiple perspectives. However, I also feel it's important for
everyone to understand that true freedom of speech requires that there will be speech we
do not agree with. As long as this speech does not incite unlawful acts, it should be
protected. It is important to remember that speech is just that...speech. Actions are
different.
No, I believe that the free expression of any idea that does not directly call for violence
against a specific group or individual must be allowed. College is a place for ideas to be
discussed and debated, even if unpleasant so that the best ideas might rise to the top to be
adopted by others.
I'm not sure what exactly they plan on "reevaluating" in regards to the free speech policy
on campus; James Madison was pretty clear, and as a government entity the Board of
Regents has no authority to contradict the first amendment. The current policy is
straightforward and adequate; expanding on it to clarify how students are protected would
be a redundant (if noble) waste of time and tax dollars when all of those rights are already
highlighted in our country's constitution. If you plan on attempting to restrict those rights,
I'll be happy to write a few letters to organizations like ACLU and the Student Press Law
Center, who won't be happy to hear about your decision.
I support completely free speech.
Free speech shall always be preserved, as any public university is an extension of
government and should respect such rights given by the Constitution. It doesn't matter if
one deems it offensive, it is within compliance of our constitution and is based upon the
great respect for the foundation on which America is found upon to uphold and respect
these rights. Free speech is the border between tyranny and open discussion of opinion.
Public universities should not be a safe space. People deserve to be "offended". Everyone
has the right to their own views, but does not reserve the right to enforce these views by
law. As we condition society to be numb to what's uncomfortable, we remove diversity
and thus enter tunnel vision in our perspectives. If we hide from the hard questions, the
hard thoughts, we will become an easy and weak society.
NONE
None because I have never heard of it.
I think the policy should stay as is. As to promote our ability to stand up and speak for
ourselves. Plenty of people already have issues doing that. This also doesn't allow
students to overstep certain boundaries.
There should be no restrictions on what an individual can say because they should have
the ability to say what they want. The only exception to this rule is if someone is bullying
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another individual. I am not talking about if someone says something about someone
else's ethnicity that is not bullying and if the person is offended they should grow a pair.
The policy itself is clearly designed to promote student's right to free speech, but the
issue lies with: "the timely and rational discussion of topics." From what I can tell, if
someone disagrees with someone's speech topic on campus, I am unaware of a clear route
for the former to discuss the topic. Thus, the promotion of discussion isn't being
promoted very well.
I would be fine with the policy staying as it is now.
It should be more defined
glad that all free speech is protected.
Free speech policy is very easy to implement. It already exists. It is our Amendment 1 of
our Bill of Rights.
Free speech goes both way. As a society we have begun to shift toward allowing only
free speech of the politically correct agenda. Free speech must be applied to all sides, but
must be done in a non-slandering manner.
It seems fine to me, I don't see a problem with it.
It's fine, It doesn't need to be changed
I want there to be no restrictions, unless it would violate law.
Nothing really
keep free speech
It needs to be more concrete. It is too open to interpretation. Too open to someone
shutting down free speech because THEY do not believe it promotes the welfare of the
student body.
I don't want to be reported for speaking on my beliefs or for me saying someones way of
life is "odd" or "weird" to me
It is important that we address the topic of free speech while it is still a small topic of
discussion, rather than wait for it to potentially boil over at some point in time.
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Do you have any examples or personal experiences with free speech that
should be noted to help improve SDBOR's free speech policy?
59 responses
•
•
•
•
•

•

•
•
•

•
•
•
•
•
•
•
•

•

No (18)
NO (2)
no (2)
Nope
As the Activity Grants Director for the BHSU campus, I work directly with clubs and
organizations to fund different programs on campus. Some of these programs bring in
speakers, talking about a range of topics from math careers, the education field, and
sexual assault. By doing this, we ensure that the guest speakers are an appropriate use of
our funds, don't appeal to just one political party, and provide an educational opportunity
for students.
A university is a wide and diverse community. Clearly, aspects of this culture may clash
or directly contradict each other. At what point does criticism or abstract discussion on
sensitive topics (religion, politics, race, sex, ect) cross a line and turn into abuse or hate
speech? Ideally, students such as myself can appropriately define that line, but for an
effective and clear policy, clarity is advisable and doesn't equal redundancy.
None for me, but I've heard from friends.
I have never personally experiences, or know of anyone who have experienced flaws in
the policy that negatively impact other students.
During the state legislative session, the proponents for the bill regarding the free speech
policy for SDBOR were acting like students were being forced to be quiet, which isn’t
the case. We speak our minds in perfectly appropriate ways. The groups that come to
campus do follow the policy, but they are still annoying and I wish they weren’t as
prevalent as they are.
People can get into speech competitions or practices for free, sometimes.
Look at other Universities successful in this arena and try what they did
Silencing people do to there beliefs ends badly every time. Look throughout history.
There is no such thing as hate speech.
I yelled in a hallway once and some guy yelled back it was real cool
I am a member of several diversity clubs ad free speech is crucial to our ability to exist as
clubs, discuss relevant issues, and pursue solutions.
None personally.
Just because you do not value the opinions of someone does not give you the right to
infringe on their free speech. However, is the line is crossed, i.e. hate speech, all bets are
off.
None that I can note. I attend a campus where I feel my voice is heard and respected.
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Free Speech is a must for any institution that claims to be for learning, in the past there
have been colleges that stifle speech with things like "free speech zones" or some other
bull shit. Anywhere, everyone should be able to have any conversation about anything.
Anything less is cheating people the education we came here to seek. We should be free
to criticize anyone and everyone including staff, and business choices made by this
administration. We should be free to say the burgers are burnt every damn day. The only
line ever to be drawn is if some idiot makes a terrorist threat. Then that should be handled
by authorities and the school should cooperate. Don't let disagreements, politics or money
destroy an american right. Don't let different opinions destroy the right to have those
opinions.
I have none.
None.
I am the child of a Vietnamese refugee who fled during the Fall of Saigon—I had
relatives who died during the conflict and others who were sent to and tortured at “reeducation” camps. I have met several individuals who argued for the communist ideology
in my time at school—praising communist Vietnam, Cuba, and Venezuela. Despite my
deep personal feelings on the subject and outcomes of a communist state—I would have
it no other way. Classmates, guest speakers, and professors must be able to share their
views, even if they give me great discomfort—because free speech provides the surest
test of democracy and the greatest environment for learning.
Regardless of whether a student or speaker is conservative, liberal, or a holder of any
other ideology, I think their right to free speech ought to be protected. I would like to use
this incident as an example:
https://www.usatoday.com/story/news/nation/2017/09/15/ben-shapiro-berkeley-protestarrests/669071001/ This particular incident is one example of protesters using threats of
violence as a response to mere speech. This is part of an alarming trend where people
appear to believe that those with opposing viewpoints speak words equivalent to
violence, therefore they must be silenced. Censorship of civil discussion will not lead to
personal development.
While not a personal experience, I do feel that opposing views should be equally
expressed regarding all topics. There is not one topic that only has one viewpoint so to
become more rounded humans, we need to hear all sides of issues.
I have not had a problem with the SDBOR's free speech policy. I believe it should be left
as is, or expanded to protect controversial ideas.
There have been one or two instances in my years at this school where a faculty member
has scolded KDSU Student Radio for playing "inappropriate" music. These particular
isolated situations weren't worth fighting, but as the president of one of this school's
biggest outlets for student expression and creativity, I believe that in general this is a hill
worth dying on. If any of our members ever feel that the SDBOR policy or DSU faculty
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are constraining their ability to freely communicate, be it through vulgar screamo death
metal or a controversial political talk show, we will not back down in the future.
Don't suppress free speech
The very fact that free speech is being questioned within this university if concerning.
Why should a public university question constitutional rights?
N/A
Other then a meeting with an RA no. The meeting followed the rules and we both got our
points across. I think the policy is great as it. Although I would like to see the issues
others are having.
Took speech class, was great. Very political and could talk about anything.
A fellow student in my dorm floor wrote " 'F*ck the Police' is a good song." in the lounge
white board. An R.A. erased the entire board, along with other students' drawings on the
board which were unrelated to the song, and used the entire board to write a message:
"Do not write rude comments about anyone - especially the police." While I would
normally agree that rude comments are useless, The song itself is more than just a rude
comment, its a criticism of police brutality during the decade it was written, and still
rings fairly true for countless, present-day, families that have been ruined by a cops itchy
trigger finger. The N.W.A song "F*ck the Police" represents the struggle of African
American families from the late 80's, and is still relevant today. Even just at surface level,
clearing the white board of the uncensored song title "F*ck the Police" serves as clear
censorship, and a violation of free speech.
I have no experiences where I felt like my speech was restricted.
It must be truly equal. For example- When I was in the military free speech was not
equal- a coworker was not allowed to play country music on the radio because a black
woman complained but hardcore rap music was allowed. This is a type of problem that
must be avoided. Allow it all or allow zero free speech.
None from campus.
Nope not really.
I gave a speech on why free speech is important in the United States, especially on
college campuses. Our right to free speech must be retained
Free speech should never be hate speech. There is a difference between passionately
disagreeing and swearing and calling names. If a person becomes out of control, mean,
derogatory or violent, they are no longer speaking, but being a threat. Disagreeing with a
policy is not the same thing. I can protest a policy, passionately, without being
threatening. Make sure the people in charge know the difference.
It should be clear that the right to free speech doesn't mean that you don't have to deal
with consequences of what you say. Threats, slander, libel, etc. should be cracked down
on while comments on a way of life being "odd" "weird" or "different" should be
protected as long as the person is being respectful.

