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RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 

 

 Approve the use of up to $50,000 of HEFF planning funds to perform energy grade 

audits.    

SOUTH DAKOTA BOARD OF REGENTS 

 

Full Board 

 

AGENDA ITEM: 19 

 

DATE:  December 3-4, 2014 

 

****************************************************************************** 

 

SUBJECT: Energy Performance Contracting 
  

South Dakota codified laws (Chapter 1-33B) provide the opportunity for state entities to 

enter into energy performance contracts.  An energy performance contract provides that a 

qualified service provider engineer, design, install, maintain, and monitor comprehensive energy 

and operational efficiency programs with guaranteed energy savings.  These savings are then 

used as the means to finance the projects.     

 

In 2012, BOR made a major investment in energy management by metering all of our 

facilities.  This investment allows us to identify potential energy concerns and begin to remedy 

them.  It was also seen as the first necessary step to engage in energy performance contracting.  

Since early 2012, the Board office has been working with OSE, BOA, and BFM to structure an 

Energy Performance Service Contract (EPSC).  The performance contracting process has been 

tried and failed on a number of occasions over the years, so we have moved cautiously.  BFM 

had agreed that energy savings could be captured and used to pay the performance contract as 

long as they got to review the project prior to awarding the contract.  BOA and OSE have also 

been included to insure all issues with the RFP process and energy savings guarantee were 

handled correctly.   

 

 In January of 2013, OSE released a Request for Proposal developed by OSE and BOR for 

Energy & Operational Performance Contracting Services.  There were seven vendors that 

responded to the RFP.  The vendor responses were scored by BOR, OSE, and the campuses, and 

were narrowed to five vendors.  A Building Committee was appointed and included Regent 

Johnson, President Hrncir, and President Schallenkamp.  The five vendors were interviewed and 

three of the vendors were identified as qualified energy service contract providers.  The three 

vendors are Amersco, Honeywell, and Schneider Electric.   
     
 The campuses were then asked to engage the firms and select the vendor they wanted to 

work with.  NSU was the first campus to endorse the concept and selected one of the vendors.  

At that point, BOR and OSE looked for a standard EPSC contract document to use for the 

engagement.  Given this is a multi-billion dollar industry, we went to our qualified partners for 
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standard contract language.  Once we had secured some contracts, OSE started working with the 

Attorney Generals’ office to develop a South Dakota contract.  At this point, the Attorney 

General’s office notified us that our interpretation of the statute and how it functioned was 

incorrect.  This put the entire process on hold. 

 

 The BOR and OSE interpretation of the energy performance statute was that we could 

issue an RFP and select qualified vendors that met the Energy Performance Contract 

requirements.  That firm could then do an energy grade audit and identify potential projects.  The 

campus would then select the projects they would like to proceed with based on the cost, 

payback and energy savings potential.  This is, in fact, how the performance contract industry 

functions today.  The Attorney General’s office indicated that it was fine for BOR to pre-qualify 

vendors, but that all three vendors would get to respond to any RFP for specific energy 

performance contracts.   The problem with this approach is that the vendors are not willing to 

conduct a comprehensive energy grade audit with the prospect that they might not win the final 

bid.  The campuses would need to pay for the energy grade audit done by each firm unless the 

firm was willing to waive the costs. 

 

 Dr. Kramer has inquired about changing the statute to align with current industry 

practice.  The Bureau of Administration and the Bureau of Finance and Management were 

opposed to changing the statute.  They felt that bidding individual projects the way it is done 

today is the right way to do it.  Unfortunately, this does not assist us in identifying potential 

energy-saving projects which is done through an energy grade audit.  Given this position, we will 

notify the three vendors that we do not plan to proceed with performance contracting. 

 

 Without the ability to effectively use the performance contract model, we need to find 

alternatives to identify potential energy-saving projects.  Energy grade audits would assist us in 

prioritizing and evaluating projects.  HEFF dollars could be used to support this worthwhile 

endeavor.  We would likely start with one institution on a volunteer basis or based on energy 

consumption. This approach will give the universities information about potential energy-saving 

projects that could be completed with HEFF M&R funds.  The HEFF dollars would come out of 

the HEFF pool before the annual allocation. 


