
SOUTH DAKOTA BOARD OF REGENTS 

 
Academic and Student Affairs 

 
AGENDA ITEM: 5 -- G 

DATE: December 2-3, 2015 

****************************************************************************** 

SUBJECT: SDSU Research Park 

By way of background, negotiations regarding the establishment of a research park on BOR 

land in Brookings commenced in 2004 and at its January 16, 2006 meeting, the Board of Regents 

approved entering into a master ground lease with South Dakota State Growth Partnership (Growth 

Partnership) to permit the development of a research park on a 125 acre tract in Brookings occupied 

by South Dakota State University and used by the Agricultural Experiment Station.  The original 

lease was executed on April 7, 2006, and on November 15, 2007, Grown Partnership broke ground 

on the initial structure for the research park.   The Board later opened negotiations for a 

comprehensive set of revisions to the 2006 master ground lease, which was the subject of Board 

discussion at its August 2008 and January 2009 meetings, which led to the execution of an 

amended master ground lease on March 3, 2009, which remains in effect today. 

 
The existing master ground lease requires Growth Partnership to provide permanent 

replacement land for the agricultural research plots, which existed previously on the 125 acres now 

comprising the Research Park at SDSU, on or before February 2, 2017.  The specific provision 

regarding the same is found in Section 4.1.1 of the Master Ground Lease, and reads as follows: 

 
Section 4.1.1.  Lessor hereby acknowledges that the President of SDSU, certified that a 

commercially reasonable agreement has been made to replace the agricultural research 

plots formerly located on the Leased property.  Lessor acknowledges further that Lessee 

has agreed to provide the permanent replacement for the agricultural research plots of 

similar acreage and utility on or before February 2, 2017, provided a guaranteed 

undertaking in form satisfactory to Lessor to that effect. Lessor and Lessee agree that said 

replacement land will allow Lessor to continue Ag Experiment research efforts without 

interruption and allow Lessee to continue development of the SDSU Innovation Campus 

without interruption by Lessor. 
 
 
 
 

(Continued) 

****************************************************************************** 

RECOMMENDED ACTION OF THE EXECUTIVE DIRECTOR 
 
 

 

points. 

See recommended actions included at the conclusion of each of the three discussion 

https://www.sdbor.edu/theboard/items/documents/BOR0808J.pdf
https://www.sdbor.edu/theboard/items/documents/BORITEMS0109.pdf


SDSU Research Park 
December 2-3, 2015 

Page 2 of 4 

 

 
To date, a number of discussions have been had regarding the foregoing obligation of Growth 

Partnership, in addition to a couple of other issues pertaining to their operation of the Research 

Park at SDSU.  As a result, a subcommittee comprised of Regents Sutton, Jewett, Morgan and 

Baloun was formed in October to work to resolve the pending matters, which included a meet 

with a delegation from Growth Partnership.  Details on the specific issues for consideration and 

the recommendation of the subcommittee are included below. 

 
1.   Obligation to Replace the Land 

 
As noted above, the existing master ground lease requires Growth Partnership to provide 

permanent replacement land, of similar acreage and utility as the agricultural research 

plots which existed previously on the land now comprising the research park, on or 

before February 2, 2017.  The current value of the replacement land is approximately 

$1,100,000 ($8800 per acre), which does not include the cost of any necessary 

improvements to the land.  While the deadline to secure the replacement property has not 

yet passed, a number of issues have complicated the fulfillment of this obligation, 

namely: 1) the difficulty associated with having GP identify and procure suitable 

replacement land given the specific needs of AES/SDSU (i.e. soil condition, proximity to 

Brookings, grade, water runoff, etc.) the slow start of the research park; 2) rising cost of 

agriculture land; and 3) high upfront costs of operations coupled with slow revenue 

generation. 

 
As such, Growth Partnership is proposing a cash payment of $1,100,000 as an alternative 

means of satisfying its obligation to identify and procure the actual piece of ground. 

SDSU/AES are supportive of this approach to fulfilling the existing replacement land 

obligation of Growth Partnership, as it meets the needs of both all parties. 

 
Recommended Action: Move to approve acceptance of $1,100,000 as a satisfactory 

alternative to Growth Partnership’s obligation to provide for the permanent replacement 

of the agricultural research plots on or before February 2, 2017, and to direct staff to 

formalize an agreement regarding the same and to authorize the Executive Director, upon 

concurrence of the subcommittee, to execute the agreement. 

 
2.   Title to the Research Park Land 

 
Growth Partnership has determined that the 99 year lease is problematic when attracting 

certain projects to the research park, indicating they have lost a couple of project to date 

as a result thereof.  As such, Growth Partnership would like to have the ability to transfer 

title of the research park land, with conditions, to tenants desiring to locate at the research 

park, but that are uncomfortable with the lease scenario.  To accommodate the same, the 

following option has been proposed for consideration: 
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Support legislation to transfer up to 25 acres of the research park tract to Growth 

Partnership to be used for research park purposes as defined by SDCL 5-29-2(3) and 

5-29-4, upon the request of the BOR and the Governor.  This option would allow for 

the flexibility to identify individual tracts of land to be transferred on a deal by deal 

basis, with the approval of the BOR, so long as the total acreage conveyed does not 

exceed 25 acres.   The deed would contain adequate conditions/restrictions to ensure 

the land is used for its intended purpose.  In the event the land ceases to be used for 

such purposes, title would revert back to the BOR.  For the sake of discussion, the 

following is a rough draft of what a piece of legislation conveying up to 25 acres of 

the research park tract might look like: 

 
Section 1.  Upon the request of the Board of Regents and the Governor, the 

Commissioner of School and Public Land shall transfer up to 25 acres of the 

following described real property, and any personal property and improvements 

located on the property, to South Dakota State University Growth Partnership 

LTD., so long as such land is used for research park purposes as defined by SDCL 

5-29-2(3) and 5-29-4: 

 
Lots 1 to 32, Lots A to E and Road Right of Ways, All in Block 1 of 

SDSU Innovation Campus Addition in the Northwest Quarter (NW1/4) of 
Section Nineteen (19), subject to Lots H-3 and H-4 thereof and P-1 

thereof, in Township One Hundred Ten (110) North, Range Forty-nine 

(49) West of the 5th P.M., in the City of Brookings, Brookings County, 

South Dakota, according to the recorded plat thereof. 

 
The foregoing is simply a rough draft of what the conveyance portion of such 

legislation might look like.  The legislation would likely include additional sections 

that go into detail on the specific conditions/restrictions to be placed on the deed, in 

addition to spelling out the reversionary interest should the land cease to be used for 

its intended purposes. 

 
Recommended Action: Move to authorize the Executive Director, with the 

concurrence of the subcommittee, to pursue and support legislation that would allow for 

the transfer to Growth Partnership of up to 25 acres of the tract of land currently leased to 

Growth Partnership, upon the request of the Board, and with the necessary restrictions on 

the deed to ensure the land is perpetually used for research park purposes. 

 
3.   Lease 

 
Growth Partnership has noted that its lease is much more cumbersome than that of the 

Discovery District and that certain revisions may be warranted to better align the two 

leases and make their lease more reader friendly.  Attachment I contains a comparison of 

http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&amp;Statute=5-29-2
http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&amp;Statute=5-29-4
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the Growth Partnership and Discovery District leases, identifying a number of the 

differences between the two leases.  Given the two entities are structured differently, 

there may be legitimate reasons for certain differences; however, if accommodations can 

be made to the Growth Partnership lease that adequate protect the Board’s interest while 

placing Growth Partnership in a better position moving forward, the same should be 

considered. 

 
Recommended Action: Move to direct staff to pursue revisions to the Growth 

Partnership lease, as necessary and appropriate, to cleanup, simply, and better align the 

two leases and to authorize the Executive Director, upon concurrence of the 

subcommittee, to execute the amended lease. 
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Growth Partnership Lease Considerations 
The  following  identifies  and  discusses  a  number  of  inconsistencies  between  the  Growth 
Partnership lease (“GP lease”) and Discovery District lease (“DD lease”).  That is not to say there 

may not be a legitimate reason to have differing provisions in the two leases, but if reasonable 

accommodations can be made that adequately protect the Board’s interest while placing GP in a 

better position moving forward, we’d be remiss to not at least consider the same. 

 
- Section 1.6. The current GP lease term is for 99 years, with both parties agreeing to 

renegotiate new terms at least 180 days prior to end of the lease.  From a practical 

standpoint, allowing the term to drop below 50 years could cause problems with prospective 

tenants.  DD lease contains a similar provision (Section 1.5).  The concern raised by both 

parks is that once the lease term dips below a certain point the land will no longer be 

marketable for development because the term will be inadequate for financing. One can 

debate whether that point occurs at 50, 40 or 30 years, but regardless, the concern has merit 

and it makes sense to address the issue. 

 
- Section 1.9.  The GP lease contains a straight forward reservation of mineral rights in 

accordance with SDCL 5-2-12.  The DD lease contains the same language (Section 1.8), 

but also provides for the lease of such mineral rights as may be necessary to permit the use 

of geothermal resources for heating or cooling of facilities. 

 
- Section  2.2.     GP  is  requires  to  provide  the  Board  with  updated  10  ten-year 

projections/progress report in advance of every tenth anniversary of the lease. This section 

also allows for the Board to replace GP with another party if GP fails to achieve 

commercially reasonable progress on its projections.  The DD lease is silent on this topic, 

they in-effect, update the Board annually by way of their required annual meeting, which 

typically takes place during the Board’s June meeting.   An explanation for this difference 

is the fact the Discovery District is “controlled” by the BOR, as it is the sole member of the 

nonprofit corporation operating the Discovery District.  The same is not true for GP. 

 
- Section 4.1.1. This section acknowledges that GP has agreed to provide for the permanent 

replacement for the agricultural research plots of similar acreage and utility on or before 

February 2, 2017, and that a satisfactory guarantee would be provided regarding the same. 

There is no similar provision in the DD lease which can be attributed to the fact that the 

land subject to the DD lease did not contain any existing laboratories, so there was no 

capacity to replace.   Once the obligation is fulfilled it can be removed from the lease. 

 
- Section 5.1.  This section spells out the permitted uses. The DD lease simply references 

the statutory definition of “research park” found in SDCL 5-29-2(3), which didn’t exist 

when the GP lease was executed: 

 
"Research park," a planned real estate development designed to promote the 

practical application of university research, to aid the transfer of knowledge, 

technology, and business skills through collaboration between universities and 
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industry, government, or other organizations that apply research or technology, and 

to assist in the growth of research-based and technology-led economic development 

for the community, region, and state, by bringing together universities, institutes, 

laboratories, businesses, and governmental and other organizations devoted to 

testing, research, and development activities, to the commercial, governmental, or 

public policy application of research results or technological innovation, or to the 

management of research or technology-based enterprises, agencies, or 

organizations. The term includes such enterprises as may be necessary to support 

the activities of the primary tenants, their staff, or visitors; 

 
- Section 5.2.  This section addresses “other uses” which may be authorized with the prior 

written consent of lessor.  This authority is limited by the condition in the lease that under 

“no circumstances may such other uses inconsistent with a Research and Technology Park 

environment be located on the Lease Property.”  The parallel provision in the DD lease 

(section 5.2) is very similar, but comes at it from the inverse perspective, stating the 

“research park may not be used for….without the prior written consent…” as opposed to 

the GP lease which says “…it may be used…with prior written consent…” 

 
Additionally, Section 5.2 in the GP lease goes on to address compliance with federal laws 

and a number of additional responsibilities of the research park, which seem a little out of 

place and is not included in this section of the DD lease (DD lease addresses this topic in 

Section 2.4).  Section 5.2 of the GP lease also addresses GP’s being responsible for 

marketing and advertising the park, which is again seems out of place.  In the DD lease, 

this topic is covered earlier in the lease in its own section (Section 2.2 of DD lease). 

 
- Section 5.3. GP lease doesn’t specifically address use, storage and disposal of radioactive 

materials. The DD lease does in its Section 5.3.  This is likely the result of the types of 

tenants that are anticipated as the DD and may not necessarily have to be changed. 

 
- Section 6.3.   GP lease contains provision requiring each subleased parcel to provide a 

meter or sub-meter with the utility provider.  DD lease contains no such provision. 

 
- Article 7.  GP lease does not contain a section addressing landlord inspection access or 

delegation of its right to inspection.  DD lease addresses these two issues in sections 7.2 

and 7.3. 

 
- Section 9.2.  This section prohibits lessee or sub-lessees from storing anything or doing 

anything on the leased property that would tend to increase insurance rates payable by 

lessee or sub-lessee on the leased property.  DD lease contains no such provision. 

 
- Section 9.4. States that Lessor may obtain insurance and demand additional rent to account 

for the same if lessee or sub-lessee fail to comply with the requirements of Article 9.  DD 

lease contains no such provision. 
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- Section 9.5.  Waiver of subrogation rights.  DD lease contains no such provision. 

 
- Section 11.3. This section addresses the limitation of rights of subtenant or user, to include 

what happens in the event of a termination of the lease.  DD lease simply states that 

Landlord will comply with the terms of the non-disturbance agreement provided subtenant 

agrees to accept the obligations stated in Article 13. This is because the GP lease provides 

for early termination of the lease for a number of reasons and the DD lease does not, it 

simply covers the termination of the lease as a result of the expiration of the term.  This 

distinction is again because the BOR “controls” the Discovery District as the sole member 

of the nonprofit corporation operating the research park. 

 
- Section 11.4. GP lease contains an additional paragraph in this section indicating that this 

section does not limit a lender or mortgagee’s right to foreclose upon the estate of lessee or 

sub-lessee. DD lease does not contain this second paragraph, its section 11.4 ends after the 

first sentence. 

 
- Section 12.1.  GP lease contains a section granting Lessor the right to enter the leased 

property as necessary to obtain access to other parts of SDSU campus or other property or 

facilities leased or operated by Lessor.  DD lease contains no such provision. 

 
- Section 14.1. This section addresses the expiration of the lease, which may occur upon the 

expiration of the term, cancellation or mutual agreement of the parties, action taken pursuant 

to Section 2.2. (Lessor can replace GP if it’s not making commercially reasonable progress 

on its projections), or for failure to perform any obligation under the lease which failure is 

not cured after 90 days written notice.  DD lease (Section 13.1) addresses expiration of the 

lease, but only references the expiration of the term and no premature termination.  This 

section in the GP lease goes on to cover surrendering buildings and improvements 

constructed at the expiration of the lease.  This subject matter is covered in Section 13.1.1 

of the DD lease.  Again, some of these differences are because the BOR “controls” the 

Discovery District as the sole member of the nonprofit corporation operating the research 

park. 

 
- Section 14.3.  GP lease provides that if the Lessee remains in possession of the leased 

property after the expiration of the lease it will be treated as a tenant from year-to-year and 

subject to the conditions of the prior lease. DD lease contains a similar provision in section 

13.2, but they are treated as month-to-month tenants as opposed to year-to-year tenants. 

 
- Section 15.1. Delivery of notice provision in GP lease is lengthier, including detail on the 

method and manner of delivery, to include the addresses. DD lease provision (section 14.1) 

is slightly more concise and doesn’t include the addresses. 

 
- 
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- Section 17.1.  GP lease contains a provision granting Lessor the right to install, maintain 

and repair certain infrastructure going through the leased property to serve SDSU.  DD 

lease contains no such provision. 

 
- Section 17.2.  GP lease contains a lengthier provision on taxes.  DD lease (section 16.1) 

simply states taxes and assessments are the sole responsibility of USDRP and subtenant(s). 

GP lease provision starts with the same statement, but then goes on to state that lessee and 

sub-lessees covenant and agree to bear, pay and discharge promptly before the same 

become due and before delinquency, all taxes, assessments, etc. 

 
- Section 17.7. GP lease contains an additional statement with respect to amending the lease, 

which addresses situations in which lessee or a sub-lessee is under an obligation to notify 
lenders of prospective amendments to the lease, in which case the Lessee has 60 days from 

the time the parties agree in writing to the terms of an amendment, in which to consult with 

lender.  The proposed amendment will then become effective on the 61st  day absent an 

objection from the lender. DD lease contains no such provision in its amendments section 

(section 16.7). 

 
- Section 17.11.   GP lease contains a standard time is of the essence clause.   DD lease 

contains no such clause. 

 
- Section 17.12. Partial invalidity clause in the GP lease is five lines long, whereas the same 

provision in the DD lease (section 16.11) is two lines long. No real substantive difference, 

just noting the same given the desire to shorten and cleanup the GP lease. 


