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SUBJECT: HB1064 Implementation (SDCL 5-18A-17 to 5-18A-17.6) 
  

RAC discussed HB1064 (An Act to prohibit unlawful self-dealing by state officers and 
employees) at its February 2015 meeting, at which time the bill was scheduled for hearing, but 
had not yet been passed by the legislature.  HB1064 subsequently passed through the legislature, 
was signed by the Governor, enrolled and discussed again by RAC at its June 2015 meeting.  
COPS discussed the topic at its July 2015 meeting, raising a number of rather specific questions 
as to its applicability within the system.  Consequently, Attachment I and II were prepared to 
provide additional guidance with respect to the application and requirements of the new law.  As 
indicated previously, the content of HB1064, which took effect on July 1, 2015, in-large part 
aligns with our existing practices with respect to administering and managing conflicts of 
interests in accordance with BOR Policy 4:35.  With that said, the new legislation calls for any 
authorization granted in accordance therewith (which equates to an approval granted under BOR 
Policy 4:35) to be filed with the Bureau of Human Resources. Additionally, the 
authorization/approval must be in writing and is considered a public document. 
 

AAC representatives should review the additional guidance and come ready to discuss 
any lingering questions or concerns regarding the new law, its application, or the process for 
complying with the same at your respective institutions.    
 

https://www.sdbor.edu/services/research/documents/III_A_RAC_022015.pdf
https://www.sdbor.edu/services/research/documents/II_I_RAC0615.pdf
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GENERAL GUIDANCE PERTAINING TO THE CONFLICT OF INTEREST 
PROHIBITIONS CONTAINED IN  

SDCL 5-18A-17 to 5-18A-17.6 
 

INTRODUCTION 
 

The following is intended to provide additional guidance with respect to the ramifications of the 
passage of HB1064 during the 2015 Legislative Session, which is now codified in SDCL 5-18A-
17 to 5-18A-17.6.  The requirements contained herein are in addition to, and do not supersede or 
alleviate more stringent or specific requirements set forth in policy or regulation.   
 

Generally speaking, absent a waiver, current and certain former state officers and 
employees (which includes employees of the Board of Regents and its institutions) are prohibited 
from contracting with state agencies (which includes the Board of Regents and its institutions) 
and from deriving benefits from contracts with outside entities when the state officer or 
employee had substantial involvement in recommending, awarding or administering the contract.  
These prohibitions also apply to persons who supervise state officers or employees who award 
and administer contracts.   
 
 Please note that the prohibition on conflicts of interest applies not only to persons 
currently serving as state officers and employees; in certain instances, it also applies to persons 
previously serving as state officers and employees.  The rules as they apply to former state 
officers and employees are described below.   
 
 These instructions will assist current and former state employees or officers (which 
includes the Board of Regents and its institutions) with determining whether a prohibited conflict 
exists or might exist, and will guide the current or former state officer and employee through the 
simple and expedient process that has been established for requesting a waiver.  These 
instructions will also guide the state officer acting on the waiver request. 
 
 The law applies to ALL state officers and employees.   
 

SUMMARY OF THE LAW 
 
 Who the law applies to: 
 
 Generally speaking, the prohibitions apply to officers and employees who 
 
  a.  approve, award or administer a contract;  
 
  b.  recommend the approval or award of a contract; and  
 
  c.  supervise persons who approve, award or administer a contract.   
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 “Administer a contract” means decision-making or substantive influence on decision-
making concerning the manner, method or means of a contract’s performance or enforcement; it 
does not include persons who perform mere clerical tasks such as posting payments or 
communicating decisions made by others.   
  
 The prohibitions in the law also follow a former state officer or employee for a period of 
one year after they leave state employment. 
  
 What the law does: 
 
 1.  A state officer or employee who recommends the award of a contract, or who 
approves, awards or administers a contract, can’t be interested in, or benefit from, a contract that 
is within the scope of his/her duties while in  office.  This means a state officer or employee can’t 
be a party to a contract with state government while he or she is in office, nor can they derive a 
benefit (defined below) from contracts awarded to parties outside state government if the state 
officer recommends, approves, awards or administers the contract.  This prohibition also applies 
to the supervisors or persons who approve, award or administer contracts. 
 
 2.  A state officer or employee who recommends, approves, awards or administers a 
contract can’t derive a benefit from a contract for a period of one year after they leave office.  
This prohibition also applies to the supervisors of persons who approve, award or administer 
contracts. 
 
 3.  A state officer or employee who recommends, approves, awards of administers 
contracts can’t enter into a contract with any state agency – except a contract of employment – 
for a period of one year after they leave office.  This prohibition also applies to the supervisors of 
persons who approve, award or administer a contract. 
 
 What does “derive a benefit” from a contract mean?   
 
 The state officer or employee and/or his or her spouse or any other person with whom the 
officer or employee lives and commingles assets cannot: 
 
 1.  Have more than a five percent ownership or other interest in the contracting party; 
 
 2.  Take a salary, commission or other compensation directly from the contract or from 
 the contracting entity; 
 
 3.  Acquire property under the contract; or 
  
 4. Serve on the board of a for-profit entity that derives income from the contract or 
acquires property under the contract. 
 
 How does the law affect former state officers and employees? 
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 A state officer or employee who recommends, approves, awards or administers a contract 
can’t derive a benefit from a contract for a period of one year after they leave office.  This 
prohibition also applies to the supervisors of persons who approve, award or administer 
contracts. 
 
 A state officer or employee who recommends, approves, awards of administers contracts 
can’t enter into a contract with any state agency – except a contract of employment – for a period 
of one year after they leave office.  This prohibition also applies to the supervisors of persons 
who approve, award or administer a contract. 
 
 
 EXAMPLES OF TRANSACTIONS PROHIBITED ABSENT A WAIVER. 

 
 1.  SDSU employee has a lawn care business on the side and enters into a seasonal 
contract (not hired as an employee) to mow Board of Regent properties.  This is a prohibited 
direct contract with the state for which a waiver must be requested. 
 
 2.  SDSM&T Tech Transfer Officer negotiates a license agreement with Startup 
Company A and recommends approval.  SDSM&T VP for Research approves and signs the 
license agreement.  The following persons are prohibited from having an interest in or benefiting 
from the license agreement with Startup Company Y:  The recommending Tech Transfer Officer 
(negotiated and recommended approval), VP for Research (approved the license agreement), the 
President of SDSMT (supervisor) and all their spouses and other persons with whom they live 
and commingle assets.  Examples of prohibited benefits under the foregoing scenario (i.e. would 
require a waiver before proceeding):  the VP for Research’s spouse is the creator of the 
technology being licensed, the Tech Transfer Officer moonlights in the evenings for the Startup 
Company Y or the President of SDSM&T has a 10% ownership interest in the Startup Company 
Y. 
 

3.  USD advertises for bids for a new equipment storage shed.  An employee at USD 
reviews the bids and recommends awarding the contract to Construction Company X.  The VP 
for Finance at USD, operating under the authority delegated by the president, awards the 
contract.  The following persons are prohibited from benefiting from the contract: the 
recommending USD employee (recommended the award), the VP for Finance at USD (approved 
the contract), the President of USD (supervisor) and their spouses and other persons with whom 
they live and commingle assets.  Examples of prohibited benefits under the foregoing scenario: 
The VP for Finance’s spouse works at Construction Company X or the President of USD has a 
10% ownership interest in Construction Company X. 
 
 4.  The SDSM&T President sits on the Board of Directors for Company Y, a for-profit 
company.  Company Y wishes to enter into a sponsored research agreement with SDSM&T, 
which would be approved and signed by the SDSM&T VP for Research.  The SDSM&T 
President would need to request a waiver from the BOR prior to the VP for Research entering 
into the sponsored research agreement with Company Y because the President, who supervises 
the VP for Research, sits on the Board of Directors for the Company Y. 
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 5.  On June 15, 2015, a DSU employee, acting within the scope of the employee’s duties, 
recommends the award of an IT contract to Company Z.  The DSU employee then retires. Six 
months after retirement, the employee decides he or she would like some seasonal work and 
takes a job with the Company Z.  Before taking the job, the former DSU employee must apply 
for a waiver because the DSU employee would be taking a salary from Company Z within one 
year after recommending the award of a contract to that company.    
 

CONTRACTS AWARDED PRIOR TO JULY 1, 2015 
 

 Persons who on and after July 1, 2015, derive a benefit from a state contract in which 
they played a role prior to July 1, 2015, should go through the waiver process.  Similarly, the law 
applies to those who administrator contracts on and after July 1, 2015 even if the contract was 
awarded prior to July 1, 2015.  
 

ADDITIONAL CONFLICTS AUTHORITY 
 

 There may be more specific conflict of interest prohibitions relating to your specific 
situation, either the Board Policy, Institutional Policy or Federal Regulation.  You are 
encouraged to inquire of your supervisor as to the existence of any such regulations or policies.  
In the event the general law described in these instructions and the regulations specific to your 
situation are different, the more restrictive will govern. 
 

PENALTIES FOR NON-COMPLIANCE 
 

 If a waiver is necessary but isn’t sought or granted, the transaction may be voided and the 
state officer or employee may be subject to disciplinary action.  If the contract was the result of a 
quid pro quo, such as a cash payment or promise of future employment, the current or former 
officer or employee may be removed from office and/or be subject to criminal prosecution.  If 
the current or former state officer or employee failed to seek and obtain a waiver knowing one 
was likely required, the person could be removed from office and/or be subject to criminal 
prosecution. 

 
WAIVERS 

 
 A waiver authorizing the state officer or employee to contract with state government or 
benefit from a contract may be granted if a waiver is requested in writing, the relevant terms are 
disclosed in writing, the officer reviewing the waiver has reviewed the essential terms of the 
contract and the requesting party’s role in the contract, and the terms of the contract are fair, 
reasonable and not contrary to the public interest.  The waiver process is handled in accordance 
with your institutions specific process for requesting and approving the same.  If the president of 
the institution is requesting a waiver, the same shall be requested through the Board.   
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CONFLICT WAIVER DECISION MATRIX 
 

SDCL 5-18A-17 to 5-18A-17.6 
 

DO I NEED TO REQUEST A WAIVER? 
 

 This matrix is designed to assist current and past employees of the Board of Regents or 
one of its institutions determining whether it is necessary to seek a waiver in accordance with 
SDCL 5-18A-17 to 5-18A-17.6 in order to be a party to or benefit from a contract with a state 
agency, which includes the Board of Regents.  This matrix is designed to be utilized in 
conjunction with the accompanying instructions, review of the statute and contact with your 
supervisor.  Additionally, this matrix and the requirements set forth in the foregoing statutes does 
not supersede or otherwise alleviate compliance with more stringent conflict of interest 
requirements under other policies or regulations.   
 
 NOTE that South Dakota law prohibits state officers and employees (which includes 
BOR employees) from soliciting or accepting any gift, favor, reward or promise or reward, 
including any promise of future employment, in exchange for recommending, influencing or 
attempting to recommend or influence the award of a state contract.  This prohibition is absolute 
and cannot be waived.  This matrix is intended as a general guide only and is not by itself 
determinative of whether a conflict of interest exists.  You are encouraged to contact legal 
counsel at your institution or general counsel for the Board with any questions.   
 
 The questions in this matrix may not address your specific situation.  When in doubt as to 
the answer to any of the questions below, you are encouraged to choose “yes” for the purposes of 
completing the matrix and deciding whether you need to ask for assistance.   
 
 As used in this matrix, except as used in question #2 below, the term “contract” means a 
contract between a state agency (which includes the BOR and its institutions) and a person or 
entity outside state government. 
 
1.  Am I now, or within the past year was I, an officer or employee of the South Dakota Board of 
Regents, one of its institutions or the state of South Dakota?   
 
 If YES, proceed to next question. 
 If NO, SDCL 5-18A-17 to 5-18A-17.6 is not applicable to you and no waiver is needed.   
 
2.  Have you entered into, or are you thinking of entering into, a contract or other business 
transaction (other than a contract of employment) with the Board of Regents, one of its 
institutions or a state agency?  (NOTE that an agreement need not always be writing to be 
considered a contract.) 
 
 If YES, you must request a waiver. 
 If NO, proceed to next question. 
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3.  Did I have any role in recommending the award of a contract? 
 
 If YES, proceed to question 7. 
 If NO, proceed to next question. 
 
4.  Did I have any role in approving or awarding a contract? 
 
 If YES, proceed to question 7. 
 If NO, proceed to next question. 
 
5.  Do or did I administer the contract, meaning do or did I have any decision-making authority, 
or substantive influence on decision-making by others, concerning the manner, method or means 
of the contract’s performance or enforcement, such as the ability to terminate, suspend, change 
terms or evaluate the outside party’s performance under the contract? 
 
 If YES, proceed to question 7. 
 If NO, proceed to next question. 
 
6.  Am I or was I in the chain of supervisors above a person who approved or awarded a state 
contract to an outside person or entity, or am I or was I in the chain of supervisors above a 
person who can or does exercise decision-making or substantive influence on decision making 
by others concerning the manner, method or means of the contract’s performance or 
enforcement? 
 
 If YES, proceed to question 7. 
 If NO, no waiver is needed.    
 
7.  Will or do I, my spouse or any other person with whom I live and commingle assets fit into 
any of the following categories vis-à-vis the contract or the contracting person or entity: (a) have 
a five percent or more ownership or other interest (such as being a creditor) of the contracting 
person or entity; (b) will earn or receive a salary, commission or other income from the 
contracting person or entity or directly as a result of the contract; (c) acquire anything under the 
contract?   
 
 If YES, you must request a waiver. 
 If NO, proceed to question 8. 
 
8.  Do I, my spouse or any other person with whom I live and commingle assets serve on the 
board of directors of a for-profit entity that benefits from the contract? 
  
 If YES, you must request a waiver. 
 If NO, no waiver is needed. 
 


