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EUC continues efforts to ensure that the campuses are making a good faith effort to come 
into compliance with the requirements established by the separate states to govern postsecondary 
institutions.  An update will be provided. 
 

There continue to be changes as this segment of the program integrity rules are being 
implemented.  The following three issues are of particular interest at this point in time. 
 
1) Court decision striking down section 600.9(c) (distance education) portion of the state 

authorization regulations.  The original text of section 600.9 is attached.  In mid-July, the 
District Court for the District of Columbia struck down the requirement that states offering 
distance education programs needed to be authorized in states in which students enrolled in 
distance education courses reside.  Placing this in perspective, section 600.9 establishes the 
requirements that institutions must meet to participate in federal programs, including 
financial aid.  So while the decision will remove the narrowly tailored distance education 
requirement, this doesn’t remove the requirement that institutions gain necessary approvals 
from all states within which they provide instruction at a physical location.  Further, section 
(a) of this rule still stands and requires that institutions that have a physical presence in a 
state must be authorized by name in that state to be eligible to participate in federal 
programs.  Since “physical presence” is not defined in federal rule, the decision whether a 
specific activity requires licensure devolves to the separate states.  In sum, from a work 
perspective, this decision has limited impact. 

 
2) Section 668.43 of the rules was amended to establish the requirement that institutions notify 

students of its third-party complaint process.  This revision states,  
§ 668.43 (b) Institutional Information 

(b) The institution must make available for review to any enrolled or 
prospective student upon request, a copy of the documents describing the 
institution’s accreditation and its State, Federal, or tribal approval or 
licensing. The institution must also provide its students or prospective 
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students with contact information for filing complaints with its accreditor 
and with its State approval or licensing entity and any other relevant 
State official or agency that would appropriately handle a student’s 
complaint 

While institutions were expected to comply by July 1, it is not clear what exactly is required.  
Board staff members are tracking along with this one and some guidance will be forthcoming 
in the next few weeks.  This requirement evolves from the expectation that institutions notify 
all current and prospective students of their rights as consumers. As outlined in an e-mail 
circulated previously, this requirement should not be intertwined with processes that 
campuses have established to deal with academic or behavioral complaints that can arise 
during a student’s course of study.  Rather, this requirement should be read to focus on those 
complaints that meet one or more of the following criteria:  
 

• Complaints that allege a violation of state consumer protection laws that 
include but are not limited to fraud and false advertising;  

• Complaints that allege a violation of state law or rule relating to the licensure 
of postsecondary institutions; and/or  

• Complaints relating to the quality of education or other state or accreditation 
requirements. 

This leads to a couple of observations.  Since South Dakota does not have an established 
procedure, it will probably be appropriate to publish a statement to this effect, including a 
note that South Dakota requested a permitted extension.  However, the institution will need 
to publish the contact information for any other entities that may handle complaints within 
the state.  Most likely, this is covered in the list of entities that accredit/approve programs 
offered.  Further, the institution will be expected to publish the contact information for the 
approval/licensing body(s) as well as for other relevant official(s) or agency(s) that would 
handle a complaint for states in which a satellite campus or instructional center is subject to 
approval/licensing.  Additionally, since some states require licensure of distance education 
programs that operate within their boundaries, e.g., by advertising, it will be necessary as a 
practical matter to determine whether a South Dakota distance education offering triggers the 
licensing or complaint jurisdictional requirements of distance states.  In sum, this evaluative 
process will likely lead to the prudent decision to publish a list of all appropriate 
agencies/offices in all states.    

 
3) Programs leading to licensure/certification.  As these requirements come into play, the 

campuses may need to reassess how programs, particularly online programs that lead to 
licensure, are promoted.  The following example is provided.  Five of the Regental 
institutions offer programs leading to licensure as a teacher in South Dakota.  Completion of 
the required courses will lead to the recommendation that a certificate to teach in South 
Dakota be given by the Department of Education.  However, a student residing in California 
completing a teacher education program offered by one of the universities may not be 
eligible for licensure in that state.  In fact, programs in education are authorized by the South 
Dakota Department of Education and they are preparing students to teach in South Dakota.  
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In the regulatory environment described by the set of program integrity rules, it makes sense 
that publications explicitly state these outcomes.  It is recommended that each campus review 
all curricula offered (programs/majors/minors/certificates/etc.) that is promoted as leading to 
“licensure” to make sure that the limits, if any, are published.    
 
Carrying this one step further, it could be argued that all courses offered will meet 
programmatic/graduation requirements of the offering institution and that this is an implied 
guarantee.  A student residing in another state could assume that since this is the deal, any 
course completed will be accepted by an institution in their home state.  As we all know, this 
isn’t the case.  In fact, we’d typically use a “buyer beware” approach and tell a student that 
they should have checked before they proceeded.  Unfortunately, this is one of the consumer 
protection concerns that led to the establishment of the set of program integrity rules.  If for-
profit institutions are required to publish information about transferability of coursework, the 
same requirements are in place for all other sectors. 

 
Members of the Council should be prepared to address these and other areas of concern.    
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■ 6. Section 600.9 is added to subpart A to read as follows: 
 
§ 600.9 State authorization. 
 
(a)(1) An institution described under §§ 600.4, 600.5, and 600.6 is legally authorized by a State 
if the State has a process to review and appropriately act on complaints concerning the institution 
including enforcing applicable State laws, and the institution meets the provisions of paragraphs 
(a)(1)(i), (a)(1)(ii), or (b) of this section. 

(i)(A) The institution is established by name as an educational institution by a State 
through a charter, statute, constitutional provision, or other action issued by an 
appropriate State agency or State entity and is authorized to operate educational programs 
beyond secondary education, including programs leading to a degree or certificate. 
(B) The institution complies with any applicable State approval or licensure 
requirements, except that the State may exempt the institution from any State approval or 
licensure requirements based on the institution’s accreditation by one or more accrediting 
agencies recognized by the Secretary or based upon the institution being in operation for 
at least 20 years. 
(ii) If an institution is established by a State on the basis of an authorization to conduct 
business in the State or to operate as a nonprofit charitable organization, but not 
established by name as an educational institution under paragraph (a)(1)(i) of this section, 
the institution— 
(A) By name, must be approved or licensed by the State to offer programs beyond 
secondary education, including programs leading to a degree or certificate; and 
(B) May not be exempt from the State’s approval or licensure requirements based on 
accreditation, years in operation, or other comparable exemption. 

(2) The Secretary considers an institution to meet the provisions of paragraph (a)(1) of this 
section if the institution is authorized by name to offer educational programs beyond secondary 
education by— 

(i) The Federal Government; or 
(ii) As defined in 25 U.S.C. 1802(2), an Indian tribe, provided that the institution is 
located on tribal lands and the tribal government has a process to review and 
appropriately act on complaints concerning an institution and enforces applicable tribal 
requirements or laws. 

 
(b)(1) Notwithstanding paragraph (a)(1)(i) and (ii) of this section, an institution is considered to 
be legally authorized to operate educational programs beyond secondary education if it is exempt 
from State authorization as a religious institution under the State constitution or by State law. 
(2) For purposes of paragraph (b)(1) of this section, a religious institution is an institution that— 

(i) Is owned, controlled, operated, and maintained by a religious organization lawfully 
operating as a nonprofit religious corporation; and 
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(ii) Awards only religious degrees or certificates including, but not limited to, a 
certificate of Talmudic studies, an associate of Biblical studies, a bachelor of religious 
studies, a master of divinity, or a doctor of divinity. 

 
(c) If an institution is offering postsecondary education through distance or correspondence 
education to students in a State in which it is not physically located or in which it is otherwise 
subject to State jurisdiction as determined by the State, the institution must meet any State 
requirements for it to be legally offering postsecondary distance or correspondence education in 
that State. An institution must be able to document to the Secretary the State’s approval upon 
request. 
(Authority: 20 U.S.C. 1001 and 1002) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


