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SUBJECT: Intellectual Property Ownership for Course Shells 
 

In late October, a Board member forwarded a copy of the article entitled “On the Internet, 
Nobody Knows You’re the Wrong Professor” inquiring about the liability that might exist for the 
system for such instances (see Attachment I).  Two particular issues exist related to the use by 
our institutions of course materials including those: 1) developed by faculty members who have 
left the institution; and 2) those developed by faculty members at other institutions that may then 
be brought to and used by institutional faculty member.   
 

The first matter is clearly permitted under the Board’s intellectual property policies, and 
after consultation with Dr. Shekleton it appears that it has been since 1997.  The Board policies 
retain, at minimum, a broad license for all faculty-prepared IP that is used in instructional 
purposes (see Board Policy No. 4:34 (2)(A)(1) and (4)(B)(1)(c)).   
 

§ 2(A)(1): 
 2. General Statement  

A. Subject to the exceptions permitted, and on the conditions stated, in §§ 
4 and 6 of this policy, the Board will own employee created intellectual 
property developed in the course of performing employment duties or as a 
direct result of activities supported by funds controlled by or administered 
under the authorization of the Board or undertaken in facilities or using 
resources controlled by or administered under the authorization of the 
Board.  

1. Special rules govern copyrights for creative artistic works and 
scholarly writings; copyrights vest with creators unless the works or 
writings arose under the circumstances described in §§ 4(B) or 4(D) 
and subject to retention of a no-cost, non-exclusive, world-wide 
license to use for nonprofit education, research and any other 
purposes related to Board operations or programs.  

 
 
 

http://www.sdbor.edu/policy/4-Personnel/documents/4-34.pdf
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§ 4(B)(1)(c): 
The Board retains a no-cost, non-exclusive, world-wide license to use for 
nonprofit education, research and any other purposes related to Board operations 
or programs any scholarly writings or works created or used by the employees for 
the purpose of instruction, including courseware, multimedia products and 
materials prepared for telecommunicated or other technologically assisted 
delivery of instruction, by whatever means now in existence or hereafter 
developed. This license to use copyrightable works for nonprofit education, 
research and any other purposes related to Board operations or programs 
permits the Board to copy, to distribute (including by broadcast or otherwise to 
remote locations), to display, to perform (including the digital audio transmission 
of sound recordings), or to make limited derivative use of a property for internal 
purposes incidental to activities involved in instruction, research, governance or 
accountability conducted at institutions, administrative units or offices controlled 
by or administered under the authorization of the Board. 

 
The Board rights are locked in place through a requirement that each faculty member 

execute a formal assignment of expectant IP interests at hire and at any future time when the IP 
policy may be changed (see section 5.A specifically).  As it relates to electronic resources similar 
to what was outline in the article, faculty routinely build their courses in the Desire2Learn (D2L) 
portal that has served as the system Learning Management System (LMS) for seven years now.  
If a faculty member leaves one of our institutions, course shells are retained and at times the 
content developed while under contract with the Board of Regents is used by other instructors 
teaching the course.  This is especially true in those instances where an institution or the system 
office provided direct compensation to a faculty member to develop course content for expansion 
of an existing Face-to-Face course to online delivery. When the Electronic University 
Consortium (EUC) was in its infancy, this was a common practice as the institutions worked to 
develop the courses necessary to move degree programs online.   
 

§ 5(A): 
All faculty members, professional employees, graduate research assistants or 
other employees whose duties involve the use of institutional resources to 
research or to develop properties that may be subject to protection as intellectual 
properties will enter into an agreement at the time of hire assigning, to the Board 
all right, title and interest, whether present or expectant, in intellectual properties 
developed in the course of performing their employment duties or as a direct 
result of activities supported by facilities or resources controlled by or 
administered under the authorization of the Board. 

 
The second matter depends upon the ownership rights to the property created by the 

faculty member at the other institution.  Most institutions have followed the same path tracked by 
the Board’s policy by (a) requiring an assignment of expectant interests to all IP, (b) releasing 
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back rights to scholarly or creative artistic properties, (c) subject to certain no-cost, non-profit 
use licenses to the university.  Thus, the right to use such IP cannot be assumed.  It could be (1) 
owned by another institution, (2) owned by a faculty member from the other institution, (3) 
owned by a third party assignee or (4) placed in the public domain.  Institutions should not allow 
new faculty members to use such IP until they have identified the owner of the IP and obtained a 
license or determined that the IP is in the public domain.  AAC representatives should be 
prepared to discuss institutional practices/processes for notifying faculty of issues that may 
emerge from IP or copyright claims when content may be drawn from sources external to the 
institution.  
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