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****************************************************************************** 

SUBJECT: Employment of Foreign Nationals Policy Draft 
  

Jolane Tomhave, with the assistance of Tracy Greene, drafted a BOR Employment of 
Foreign Nationals policy (see Attachment I).  Among other things, the policy clarifies which 
positions will be supported by the Shared International Employment Services for pursuing 
permanent residency, identifies teaching faculty and tenure-track research positions as the 
primary emphasis, and sets forth the criteria for BOR sponsorship.  The draft policy originated 
out of BAC and has been disseminated to RAC, AAC, and HR for review before receiving final 
approval of BAC at its November meeting.  AAC representatives should be prepared to discuss 
any concerns or recommendations regarding the draft policy.    
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SOUTH DAKOTA BOARD OF REGENTS 
 

Policy Manual 
 

SUBJECT:  Employment of Foreign Nationals in Board of Regents System 
 
NUMBER:  __________ 
 
 

1. Statement of Purpose  

The Board of Regents assists, as set forth in this policy, full-time faculty and administrative employees 
in acquiring and maintaining lawful status and eligibility to work at Board of Regents institutions. This 
policy sets forth departmental responsibility for activities related to support of employment eligibility, 
the use of outside counsel, and the payment of related expenses. Cases which are not covered by this 
policy will be determined at Board of Regents or institutional discretion on a case by case basis. This 
policy is to be applied in conformity with state and federal law, and any conflicts shall be decided in 
favor of the controlling law.  

 
 
2. Definitions 

 
The following terms have the stated meanings in this policy: 
 
A. DOL – Department of Labor. 

 
B. USCIS – United States Citizenship and Immigration Services. 

 
C. E-3 – Classification which applies only to certain specialty occupation professionals from 

Australia. 
 

D. EB-1B Petition – This type of Employment Based (EB) petition for permanent residency is 
for Outstanding Professors and Researchers.  Specific criteria must be met to qualify for this 
category.  This type of petition, filed using an I-140, can be filed without a labor certification.  
This is a good alternative for non-teaching researchers. 
 

E. EB-2 Petition – This type of Employment Based (EB) petition for permanent residency is for 
tenure-track teaching faculty.  A “Special Handling” labor certification is an underlying 
requirement for this category.  Once “Special Handling” labor certification has been 
approved, an I-140 application can be submitted on behalf of a tenure-track teaching 
employee. 
 

F. EB-3 Petition – This type of Employment Based (EB) petition for permanent residency 
requires a Bachelor’s degree or higher.  The Board of Regents does not handle these types of 
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petitions. 
 

G. I-140 – Petition for Immigrant Worker Form used by the USCIS. 
 

H. H-1B – Petition for a Nonimmigrant Worker for temporary work authorization (up to six (6) 
years) for foreign nationals.  These petitions are the most commonly used petitions by the 
Board of Regents.  This type of petition does not imply or guarantee sponsorship of 
permanent residency. 
 

I. NAFTA (TN) Visa – The North American Free Trade Agreement (NAFTA) creates special 
economic and trade relationships for the U.S., Canada and Mexico.  The TN non-immigrant 
status allows professionals from Canada and Mexico to work in the U.S.  Mexican 
professionals must obtain a TN Visa at a U.S. consulate or embassy to enter the U.S.  
Canadian professionals can request TN status at a U.S. port of entry.  TN Visas are available 
for only certain categories of workers and only on a temporary basis. 
 

J. Student and Exchange Visitor Information System (“SEVIS”) – A government database 
which was put into place after the terrorist attacks in New York in September 2001.  The 
system allows Designated School Officials (F-1 program) and Responsible Officers (J-1 
program) to add information to the database in order for schools, Customs and Border Patrol, 
Immigration and Customs Enforcement, and U.S. Citizenship and Immigration Services to 
share and update student and exchange visitor records. 
 

K. Labor Certification – A form and process utilized by the DOL to ensure that a) U.S. workers 
are protected, and b) a position is eligible to be used for employment-based permanent 
residency sponsorship for a foreign national.  Also known as a “PERM” or an “ETA 9089.” 
 

L. Special Handling Labor Certification- Professors, instructors, and lecturers at any post-
secondary educational institution may be eligible for an expedited type of labor certification 
application called "Special Handling.”  Special Handling grew from a 1976 congressional 
amendment to the Immigration and Nationality Act. The Congressional committee report 
notes that Congress was: 
 
Particularly troubled by the rigid interpretation of this section of law as it pertains to 
research scholars and exceptional members of the teaching profession. More specifically, the 
Committee believes that the Department of Labor has impeded the efforts of colleges and 
universities to acquire outstanding educators or faculty members who possess specialized 
knowledge or a unique combination of administrative and teaching skills.  
 
As a result, PERM Special Handling was created to allow colleges and universities to 
sponsor foreign nationals as permanent employees in teaching positions, as long as the 
foreign national is deemed best qualified for that position. This category is an excellent 
option for academics who do not qualify for Outstanding Researcher or other employment-
based categories, or for those who do not want to prepare a research portfolio.  This is the 
type of labor certification used by the Board. 
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M. Standard Labor Certification – This type of labor certification is not used by the Board of 
Regents except by exception granted by provost or appropriate VP.  In the event of an 
exception, a qualified immigration attorney will assist the department.  All costs of the labor 
certification must be borne by the employer (department).  

 
3. General Provisions 
 

A.  The Board of Regents will not knowingly employ, or continue to employ, individuals who do 
not meet the requirements of federal laws pertaining to immigration and naturalization. All 
employees must complete a Form I-9, Employment Eligibility Verification on or before first 
day of employment. Failure to complete Form I-9 within the requisite time period may result 
in discontinuation of employment. 
 

B.  The Board of Regents will select the best qualified applicant without regard to sex, race, 
color, creed, national origin, ancestry, citizenship, gender, gender identification, transgender, 
sexual orientation, religion, age, disability, genetic information or veteran status or any other 
status which cannot lawfully be considered or that may become protected under law against 
discrimination, to the extent specified by applicable federal and state laws. 

 
C. Federal law regulates the employment of foreign nationals in the United States. Shared 

International Employment Services (SIES) is designated with the authority to sign 
applications and petitions to be filed with USCIS, DOL, or other immigration-related 
government agencies on behalf of the Board of Regents or institution related to the 
employment of foreign national faculty and administrative employees.  
 

D. Only SIES, or a designated agent of the Board of Regents, may sign documents on behalf of 
Board institutions related to immigration filings, except in the case of Student and Exchange 
Visitor Information System (SEVIS) activities.   
 
1.   SEVIS activities include the J-1 Exchange Visitor Program (related documents may be 

signed only by Responsible Officers (ROs) or Alternate Responsible Officers (AROs) at 
Board institutions), and the F-1 International Student Program (related documents may be 
signed by the Primary Designated School Official (PDSO) or, as appointed by the PDSO, 
Designated School Officials (DSOs) at Board institutions). These signature services 
rendered to, and on behalf of, foreign national employees under any aspect of this policy 
are at the discretion of the Board of Regents. No right or entitlement accrues to any 
employee by virtue of this policy or by virtue of having received any services under this 
policy.  
 

E.   This policy does not relieve employees of their responsibilities in maintaining their 
immigration status, nor does it limit the employee’s right to be represented independently by 
competent legal counsel. 

 
F. Any use of outside counsel must be approved by the Board of Regents General Counsel or 

authorized agent.  
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G.  The role of the South Dakota Board of Regents is limited to those aspects of document 
preparation and submission that are directly related to the University's interests and 
responsibilities as an employer. 
 

4.  Non-Immigrant Visas  
 
A.   Non-immigrant Visas (H-1B, TN, E-3) are temporary and may enable professional foreign 

nationals to enter the United States to work in a position that requires a specialized degree. 
Such Visa petitions are handled by SIES. A position must require a (discipline-specific) 
specialized degree beyond a Bachelor’s degree to be considered for non-immigrant visa 
sponsorship. CSA positions and any position which does not require a specialized degree are 
not eligible for non-immigrant sponsorship.  

 
5.  Immigrant Petitions for Permanent Residency (“Green Cards”)  
 

A. Employment must be full time, and the position must meet the Department of Homeland 
Security (DHS) definition of permanent.  Permanent positions are tenured, tenure-track and 
have no definite termination point defined by date of project completion, are not seasonal or 
intermittent, and are not intended or contemplated to have a termination date by the employer 
or employee.  Hiring managers should make no promise of permanent residency sponsorship 
as the decision must not be made prior to the one academic year of employment within the 
relevant Board position.  Exceptions requests must be made by the Provost or relevant V.P. 
and approved by the International Employment Review Committee. 

 
B. The Board of Regents will only be responsible for related non-immigrant and immigrant 

expenses required by law to be paid by the employer. All other associated costs and 
expenses, which are not the obligation of the employer under law, are the responsibility of 
the employee. Exceptions requests must be made by the Provost or relevant V.P. and 
approved by the International Employment Review Committee. 

 
C. The Department Head and the relevant Dean must formally approve the request for 

institutional support of Special Handling or Outstanding Researcher applications and 
petitions using the departmental approval form prior to formal review by SIES.   
 

D.  Original offer letter and advertising must occur during the period of time required by the 
DOL and USCIS. 

 
F. The position must be advertised in the manner required by the DOL for such applications and 

petitions.  Institutional Human Resources Offices will determine responsibility for keeping 
proof of all advertising for sponsored positions. 
 

6. Board of Regents Sponsorship 
 

A. Foreign nationals appointed to positions that are eligible as defined by federal law and Board 
of Regents policy, may submit a Departmental Approval Form for Permanent Residency 
Sponsorship (available from SIES) to their Supervisor after being employed with the Board 
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of Regents institution for a minimum of one academic year.  The decision to move forward 
is at the discretion of the department and SIES, and is not guaranteed. 
 
1.  Eligible positions: 

 
a. Tenure-Track Teaching Positions:  Special Handling (INA §212(a) (5)(A)(ii)) 

Employment Based (EB) Permanent Residency applications for tenure-track 
teaching faculty are handled by SIES.  Special Handling was created to allow 
colleges and universities to sponsor foreign nationals as permanent employees in 
teaching positions, as long as the foreign national is deemed best qualified for that 
position. In order to be sponsored, employees must be in eligible positions for at 
least 1 academic year and a signed departmental approval form must be received 
by SIES. 
 

b. Tenure-Track Research/Extension Positions: Tenure-track researchers may file 
for EB-1B (Outstanding Researcher) applications with the assistance of approved 
outside counsel.  All applications must be reviewed and approved by their 
Department Head or Supervisor and SIES before being filed by approved outside 
counsel.  A signed departmental approval form must be received by SIES prior to 
filing an EB-1B petition.  Attorney and filing costs are borne by the employee. 
 

2. Positions not eligible for Board of Regents sponsorship:  
 
a. Temporary Positions:  Foreign nationals in positions which are defined as 

temporary by the Board will not be sponsored for an Employment Based (EB) 
Permanent Residency petition. This includes student, post-doc, NFE, CSA, and 
lecturer positions and all part-time positions. 
 

b. Self-Petitioned Immigration Applications (National Interest Waiver (NIW)), 
Family-Based petitions: The Board cannot provide advice to individuals and shall 
not be involved in personal immigration petitions. The Board only supports 
qualifying employment-based applications and petitions as set forth in this policy. 
 

c. Non-Academic Positions: The Board does not sponsor permanent residence for 
foreign employees in non-academic staff positions, such as research specialist, 
programmer-analyst, or laboratory technician, unless an exception is granted by a 
provost or relevant VP. Administrative, NFE, and CSA positions are not eligible 
for permanent residency sponsorship.  In the event that an exception is approved 
by the provost or relevant VP and the International Employment Review 
Committee, a standard labor certification is required for these positions.  For 
standard labor certifications, which are outside the scope of SIES, the cost of a 
qualified immigration attorney shall be borne by the sponsoring department. 
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