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SUBJECT: BOR Policy 4:30 – Sponsorship of Employee Permanent Resident 

Application 
 
 The need for a policy came about due to lack of clarity concerning the types of positions 
eligible for PERMANENT RESIDENCY (PR) sponsorship within Regental institutions. 
Petitions are regulated by Special Handling rules that are made to fit with Colleges and 
University normal processes and timelines.  These are the majority of cases sponsored by the 
Board of Regents and handled by Shared International Employment Services.  A second type of 
PR sponsorship is available for Outstanding Researchers in permanent positions who do not have 
teaching responsibilities.  This process requires a great deal of preparation by the employee but 
has the advantage of not requiring the difficult labor certification process.  
 

A third type of PR sponsorship that has been requested is for NFE/Administrative 
positions within the system. These positions require the “Standard Labor Certification” 
process.  Unlike the Special Handling Labor Certification process, available for teachers, this 
type of petition is used for anyone who is not a teacher or outstanding researcher.  These 
Standard Labor Certification applications, though rare, are extremely complex and prohibitively 
designed to function as a protection for US workers.  Prevailing Wage issues, advertising issues, 
and timing issue are very common in this type of petition.  Additionally, any minimally qualified 
US applicants in a search pool will make a standard labor certification impossible.  These 
additional barriers have resulted in several wasted searches and resources, and a great deal of 
frustration for everyone involved.  
 

A review of other university PR policies showed that of those schools that support PR 
and process them in house, Special Handling cases for tenure track teaching faculty were the 
main focus.  Outstanding Researcher applications were also handled, either in house or with the 
help of an outside attorney.  Standard Labor Certifications were rarely done in house, and more 
often not done at all.  In the event an Administrative-type position was so unique that a US 
worker could not fill it, an attorney was retained for those cases, and such cases were an 
exception to the norm.  The Regental system was experiencing great difficulty in getting 
Standard Labor Certifications to fruition, and though they constituted the minority of cases, they 
took up a great deal of time and resources within university departments, SIES, and HR.   
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With research into what other schools were doing and our own struggle with Standard 
Labor Certifications in mind, a policy was created to provide clarity and to insure resources were 
being used for petitions that were likely to be successful.  The policy began as an umbrella policy 
to cover the whole of international employment, including the coverage of non-immigrant 
employment categories (F-1, J-1, H-1B, and other visa types which are present in the 
system).  The policy went through numerous renovations, and all policy relating to 
nonimmigrant employment was eventually deleted in order to provide clarity and focus on the 
main issue at hand:  permanent residency.  Therefore, what is left in the policy at hand pertains 
only to immigrant (PR) processes (see Attachment I).   
 

A number of questions have emerged related to the policy which has currently been 
drafted.  First, institutions inquired whether they will still be able to hire non-faculty 
international employees into Administrative or NFE positions (NFE computer, technician, 
admin, postdoc). The answer is yes: institutions pre- and post- policy may hire them as non-
immigrants on temporary visas.  This means H-1B, F-1 OPT, J-1, TN or other.  People who have 
H-1B visas can work for up to 6 years with the H-1B visa.  J-1 visas are available for up to 5 
years. The only change is that these positions will not be eligible for PR.  Most universities do 
not normally request sponsorship for these positions, so it is likely they may notice no change. 
 

Second, who is responsible for paying for costs associated with the application process? 
This policy limits the responsibility of Regental institutions in regard to payment of immigration 
costs to only those costs required by law to be paid by the employer.  A fee schedule is available 
and most universities follow this guideline currently and will see little or no change.  Please note 
that USD wishes to maintain the flexibility to cover immigration expenses as a recruiting 
strategy.  Other institutions within the Regental system have occasionally also covered expenses 
for foreign employees for a variety of reasons (recruiting, promises made by department heads in 
letters etc…).  However, if AAC supports this current practice, a revision to the policy will be 
needed before it moves forward for approval by the BOR 

 
Third, institutions have made inquiries related to the choice involved with the 

sponsorship itself. This is up to the discretion of the institution, and in order to go forward with 
sponsoring an individual for PR, there must be mutual intent by both employer and employee for 
permanent or indefinite employment. For teaching faculty, there is an 18 month window to file 
(without having to re-advertise), so the first annual review is a perfect time to make that 
decision.  If it is not clear whether the person is a good fit for the department after 1 academic 
year, they can continue to work on the H-1B non-immigrant visa without sponsorship while a 
decision is made.  In these cases, the 3 year review is the next logical time to decide, but be 
aware that re-advertisement will be needed to go forward with PR sponsorship (we have to re-
test the market to insure our candidate is still the best qualified).  Going forward with PR does 
not imply a guarantee for tenure, it only implies that this person, at this time, is a good fit and 
that both sides intend long-term employment at the time sponsorship is initiated.  For non-
teaching (non-postdoc) researchers, Outstanding Researcher applications can be supported by 
the department without financial outlay (there is no labor certification to pay for) and at any 
time.  The employee is responsible for preparing their evidence, and the only thing needed from 
the department head or supervisor is a letter of support.   
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SOUTH DAKOTA BOARD OF REGENTS 
 

Policy Manual 
 

SUBJECT:  Sponsorship of Employee Permanent Resident Applications 
 
NUMBER:  4:30 
 
 

1. Preamble 

United States immigration laws permit employers to sponsor certain classes of employees for 
permanent residency status.   On a case by case basis, institutions or administrative units may 
request authorization to sponsor such employees, but only if there is a compelling employer 
need to retain the services of an individual employee. As stewards of state resources, the role 
of the South Dakota Board of Regents and its institutional staff is limited to those aspects of 
document preparation and submission that are directly related to their interests and 
responsibilities as an employer; employees have sole responsibility for preparing and 
submitting documents on behalf of their spouses or dependents. 

In those instances in which an employer is required to obtain a labor certification at its 
expense to support an employment based permanent residency application, the employing 
institution or unit must also confirm that funds have been identified to cover the required 
costs.  

Subject to any contrary requirements of federal law, the evaluation of requests will be 
undertaken without regard to sex, race, color, creed, national origin, ancestry, citizenship, 
gender, gender identification, transgender, sexual orientation, religion, age, disability, genetic 
information or veteran status or any other status that may become protected under law against 
discrimination by applicable federal and state laws. 

2.   Position Eligibility for Employer Sponsorship 
A. Eligible Positions – Institutions or administrative units may only request authorization to 

sponsor permanent residency applications for persons holding certain positions. 

1.   Professorial Rank, Tenured or Tenure-Track Positions with assigned 
responsibilities for classroom instruction; provided that the applicant has been in 
the position for at least one academic year, holds an advanced degree and may be 
deemed to be the best qualified person for that position.  

2.  Research Rank Positions; provided that the institution can demonstrate its intent 
to continue to seek external funding and a reasonable expectation that funding 
will continue (such as demonstrated prior renewals for extended long-term 
research projects); and provided, further, that the incumbent has a consistent 3 
year record of very strong research that has been recognized as outstanding in the 
academic field. 

B.   Non-Eligible Positions – Positions not eligible for Board of Regents sponsorship are 
positions defined as temporary positions including lecturer rank positions, professional or 



ATTACHMENT I     4 
 

 
 

administrative positions, civil service act positions, post-doctoral appointments, graduate 
teacher or researcher and other student positions, part-time positions. 

C. Exceptions – Institutions or administrative units may request an exception for current 
employees holding certain full-time, Fair Labor Standards Act exempt, non-academic 
staff positions, such as, without limitation, research ranks where the incumbent does not 
yet meet the standards to be considered an outstanding researcher, extension specialist, 
programmer-analyst, or laboratory technician, but only if they can show that: 

1. the uniqueness of the position makes the position difficult to fill, and a 
recruitment plan is submitted and approved;  

2. the employee has been employed in a benefits-eligible, exempt staff position with 
the institution or administrative unit, without interruption,  for a minimum of three 
years; and  

3. there is sufficient justification that the employee is uniquely qualified through 
experience, skill, and background for the position.   

3.  Procedures  
A. The Shared International Employment Services Officer has the authority and the 

responsibility to sign applications and petitions to be filed with United States Citizenship 
and Immigration Services (USCIS), United States Department of Labor (DOL), or other 
immigration-related government agencies on behalf of the Board of Regents or an 
institution in all matters involving the employment of foreign nationals in professorial or 
research ranks.  The Shared International Employment Services Officer is also responsible 
for implementation of this policy through the development and publication of detailed 
procedures and the development and distributions of requisite forms. 

 
B. A request for sponsorship may be initiated by an institution or organizational unit.  The 

institution or administrative unit shall consult with the Shared International Employment 
Services Officer to clarify whether the position may be eligible for employer sponsorship 
under this policy and shall confirm sufficient funds to cover the costs of document 
preparation and submission under this policy.  If approved by the relevant institutional 
Vice President, supported by an institutional or administrative unit with committed 
funding for mandatory employer expenses, and if indefinite or permanent employment is 
intended by both employer and employee, the application may be submitted to the Shared 
International Employment Services Officer.   

 
1. If the request involves an employee holding an eligible position as defined in 

2(A)(1), above, and meets all  USCIS or DOL requirements, the Shared 
International Employment Services Officer, and an outside attorney when 
necessary, will proceed to process an application on behalf of the employee. 

 
2. If the request involves an employee holding an eligible position as defined in 

2(A)(2) above and meets all USCIS or DOL requirements, the Shared International 
Employment Services Officer and an outside attorney approved by the Board of 
Regent’s General Counsel will proceed to process an application on behalf of the 
employee. 
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3. If the request necessitates an exception pursuant to 2(C) above, the Shared 
International Employment Services Officer will convene a special committee 
comprising the Shared International Employment Services Officer, the Board of 
Regents Human Resource Director, Board General Counsel or outside counsel, the 
Human Resource Director and a senior administrator appointed by the president of 
the campus involved with the permanent resident application.  The special 
committee will review the application and determine whether to approve an 
exception and to direct the Shared International Employment Services Officer to 
proceed to process an application on behalf of the employee. 

 
C. Institutions and administrative units may only assume responsibility for non-immigrant 

and immigrant expenses required by law to be paid by the employer. All other associated 
costs and expenses, which are not the obligation of the employer under law, are the 
responsibility of the employee.  
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