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SUBJECT 

BOR Policy 4:1 – General Terms & Appointments Policy Revisions 

 

CONTROLLING STATUTE, RULE OR POLICY 

 BOR Policy 4:1 – General Terms & Appointments 

 

BACKGROUND / DISCUSSION 

BOR Policy 4:1 – General Personnel Policy requires that board take action on all employee 

appointments.  The Board has asked to revise this policy and delegate some of the authority 

in BOR policy to be delegated to the campuses, and no longer require Board action for 

appointments unless certain criteria are met. Also addressed are faculty appointments and 

contract types, some of which I do not believe that SDBOR has utilized. The policy is 

attached with some draft revisions, however, the faculty contract type section has not been 

revised fully as I am awaiting feedback from AAC. I have outlined some questions for 

AAC to consider and provide feedback on below: 

1. Fixed Term Contract for Research Faculty – Terms exceeding one year, shall be 

approved by the board. 

a. Do we have any research faculty on more than a one-year term? Do we want 

this as an option? 

2. Fixed Term Contract for Research Faculty – To give effect to this professional 

courtesy, the parties agree that a research faculty member on a fixed term contract who 

has been employed full-time on the research faculty for eight or more consecutive years 

may obtain a review of the decision not to reissue a subsequent contract. The research 

faculty member may obtain a review of the decision through the procedures that parallel 

those for termination of employment, including, at the option of the faculty member, a 

hearing before a research faculty hearing panel.  The review provided hereunder will not 

constitute a grievance proceeding or a contested case, but the research faculty member 

will be entitled to receive written responses when such would be required under grievance 

procedures, including findings and conclusions supporting the determination reached 

under completion of the review.  The institution will not bear a burden of proof, except 

when required by law in a proper case to show that its decision gave effect to the faculty 
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member's entitlements under the first amendment to the United States Constitution and 

under state and federal antidiscrimination statutes.  The determination reached at step 3 

will be final and not subject to appeal to the department of labor. 

a. This is a courtesy given to term faculty in the COHE agreement as well, do 

we want to continue to offer this to research faculty as well?  

3. Probationary Contract for Research Faculty - A probationary contract is a qualifying 

appointment offered to a full-time research faculty member who may be considered for a 

continuing appointment at a later time and will be of a definite term, not to exceed three 

years.  A probationary contract may be renewed for a second three-year term. A 

probationary contract is renewable solely at the discretion of the chief executive officer 

subject to procedures for non-renewal of tenure track and probationary contracts set forth 

in Board Policy 4:10, Tenure and Continuing Appointments.  If a research faculty member 

is offered a probationary contract, the number of years the research faculty member has 

served under fixed term contracts may be credited, at the discretion of the Board, toward 

fulfillment of the period necessary for consideration for a continuing appointment. 

a. Do you utilize these at all? If not, can we remove this from policy? 

4. Appointment Contract Fulfillment - Full-time faculty and research faculty members 

who, after their second year of employment, resign their individual contract for the 

purpose of receiving employment outside the Regental System without the consent of 

the Board thereby consent to liquidated damage compensation to the Board for the 

additional expense caused by said breach of contract.  However, any faculty and 

research faculty member who so resigns and breaches this contract may request a 

waiver of the deduction of said liquidated damages, in lump sum, from any pay owed 

to the faculty and research faculty member by the Board.  Upon good cause, the Board 

will not unreasonably withhold its waiver of said liquidated damages and the deduction 

thereof from allowances owed.  Consent to resignation and breach of an individual 

contract is given by the Board if written notice is given to the institution thirty (30) or 

more days prior to the first day of the individual contract. 

When deemed by the Board to be appropriate, liquidated damages will accrue and be 

assessed at the rate of $50.00 per day beginning on the 29th day prior to the first day 

of the individual contract, not to exceed $1,500.00. 

a. This has not been updated in a long time, is this still the appropriate amount 

to charge for liquidated damages? How often is this utilized? 

 

IMPACT AND RECOMMENDATION 

None 
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A. PURPOSEPreamble 

To outline the process for the appointment of SD Board of Regents (SDBOR) employees, 

establish terms of employment, and delegate authority for personnel management. 

Unless specified otherwise, this chapter applies to all SDBOR Board of Regents personnel.  No 

contract may obligate an institution to make payment in any future fiscal year without noting 

the limitations placed on the campus by the Legislature's appropriations process.  Any 

contract that purports to extend to any future fiscal year must contain a clause that permits the 

institution to terminate the contract without default or liability of any kind in the event that the 

Legislature fails to appropriate moneys or expenditure authority needed to perform the contract. 

 

B. DEFINITIONS 

1. Chief Executive Officer: Executive Director and Chief Executive Officer, President, 

Superintendent.  

2. Civil Service Act (CSA) Employee: Employees that are provided for under SDCL 3-6A-

13, which applies to all positions in the executive branch of state government. All Civil 

Service employees are subject to Bureau of Human Resources Rules and Regulations as 

well as applicable BOR policies.  Activities within the Civil Service System are also 

governed by SDCL § 3-6 and the Joint Powers Agreement between the Civil Service 

Commission and the South Dakota Board of Regents 

3. Faculty: Employees that are exempt from the Civil Service Act and perform research, 

instruction and other faculty duties.  

4. Institution: Black Hills State University, Dakota State University, Northern State 

University, South Dakota School of Mines & Technology, South Dakota State University, 

South Dakota School for the Blind & Visually Impaired, South Dakota School for the Deaf, 

and the University of South Dakota.  

5. Non-Faculty Exempt (NFE) Employee: Administrative or professional employees are 

exempt from the State Civil Service Act, and are not members of the faculty. 

6. Student Employees: Students, including graduate assistants, who are exempt from the 

Civil Service System. Student employees are considered temporary employees and are 

not eligible for benefits, except as required by federal regulations. 
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C. POLICY 

1. Delegation of Authority 

The Board delegates all authority for personnel appointments, terminations and 

compensation management not specifically retained to the SDBOR executive director or 

institutional chief executive officers consistent with BOR policies and procedures adopted 

by the Board. In fulfilling this responsibility, the executive director and chief executive 

officers, or their designees, may exercise their authority consistent with these policies and 

procedures. Provided, however, that the Board retains the authority for taking final action on 

any matter so identified anywhere in these policies and procedures. 

1.1. Delegation to Chief Executive Officers 

Within the general delegation of authority in Section C(1), the chief executive officers 

shall have the authority to manage, supervise and control the personnel of the 

institution, except where the Board has established official policies and for the 

following functions for which the Board reserves specific authority: 

 Specifically reserved for Board authority in section C(3); 

 Governed by SDCL § 3-6 and the Joint Powers Agreement between the Civil 

Service Commission and the South Dakota Board of Regents; 

 Any action requiring Board approval in a separate BOR Policy or collective 

bargaining agreement. 

1.2. Specifically Reserved for Board Authority 

 Board approval is required for:  

 The initial appointment of an employee to any position in which the salary that is 

greater than or equal to seventy-five percent (75%) of the chief executive 

officer’s salary. 

 The appointment of any employee that reports directly to the chief executive 

officer.  

 The appointment, or contract amendment to any coach or athletic director that is 

longer than a one-year appointment, or for a total annual compensation of 

$150,000 or more. 

 Annual, or mid-year salary increases for benefit-eligible NFE employees and 

faculty members that are greater than five percent (5%).  

2. Appointments 

All institutional personnel will be employed upon the recommendation of the chief 

executive officer of the institution, unless Board approval is required per Section C(1)(1.2) 

of this policy. 

2.1. Appointment of Prior SDBOR Employees 

Before a campus appoints a candidate who has been employed by a Board of Regents 

Institution and who was either 1) terminated for cause; or 2) allowed to resign in lieu 
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of termination, the hiring institution will be advised of the circumstances surrounding 

the termination.  

2.2. Appointment of Current SDBOR Employees 

If a candidate is currently employed by an institution and applies for another position 

in the Regental system, the employee’s institutional human resource or academic 

affairs office, as appropriate, will share job related information with the requesting 

academic or human resource office.  

2.3. Appointment of Non-Faculty Exempt (NFE) Employees 

Upon appointment by the chief executive officer, or Board, institutions shall issue a 

written appointment notice to its benefit eligible NFE employees. Annually, NFE 

employees will be issued employment contracts. NFE contracts may not be more 

than one year in length, unless otherwise specified in BOR Policy 4:49. Benefit 

eligible NFE employees may be reassigned without cause to positions considered 

equivalent or lower in stature during their contract period, so long as the 

employee’s salary is not decreased during the term of the then-current contract. An 

employee’s contract may be terminated in accordance with BOR Policies.  

2.4. Appointment of Faculty  

Faculty members shall receive written appointment notice, signed by the chief 

executive officer, for each year they are employed by the Board. Unless otherwise 

agreed or established, the faculty member shall have twenty calendar days to accept 

the employment offer, and the employment contract shall not become binding until 

the notice is executed by both the faculty member and the appointing authority and 

approved by the chief executive officer, or Board. The provisions of this Policy 

Manual, the institutional Policy Manual, the appointment notice, and applicable law 

become part of the terms and conditions of every appointment contract. Any 

understanding, promise, term, condition or representation not thereby contained or 

included in the contract is of no effect.  

1.3. 4. Faculty Appointment and Contract Evaluation 

1.1.3.1. Types of Appointment – Higher Education Institutions 

An appointment extended to a member of the faculty at a higher education 

institutionuniversity will be of one of the following types:  term, tenure-track, or 

tenure.   

1.1.1.3.1.1. Non-Employee Appointments for University of South Dakota School of 

Medicine 

The University of South Dakota School of Medicine may also appoint to its 

academic faculty certain individuals who are retired, self-employed or employed 

by third parties.  Individuals who receive such appointments shall not be 

employees of the School of Medicine, and they will not be eligible for tenure, 

though the School of Medicine may assign them academic rank or grant them 

promotions in keeping with its published standards for appointment and 

promotion, and subject to approval by the Board.  
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1.1.2.3.1.2. Research Faculty Appointments 

An appointment extended to a member of the research faculty at a higher 

education institution will be of one of the following types:  a fixed term, 

probationary, or continuing; provided that in rare and exceptional circumstances, 

the Board may grant a tenure appointment to a research faculty member.  (See 

BOR Policy 4.11 Rank and Promotion for a detailed listing of all faculty related 

positions). 

3.1.3. Term Appointments 

  1. Term Appointments: A term contract may be either part-time or full-time 

and will be of a definite term, not to exceed one year, unless the extended 

contract is approved by the Board.  A term contract will terminate automatically 

at the end of the term unless the Board expressly renews the contract.   

The Board recognizes that facultyFaculty members who have received several consecutive 

full-time contracts will come subjectively to expect continued employment on the same 

basis.  Under Board policy, in the absence of an award of tenure, such unilateral 

expectations, however natural they may be, can never become constitutionally 

protected property interests.  Nevertheless, once a decision has been made not to 

reissue a subsequent term contract to such faculty Members, professional courtesy 

requires that they be accorded an opportunity to assure themselves that the rationale 

and factual basis for the decision have been reviewed formally by superior authorities 

and have been found satisfactory. 

 

 To give effect to this professional courtesy, the parties agree that aA faculty 

member on a term contract who has received eight or more consecutive full-time 

contracts may obtain a review of the decision not to reissue a subsequent 

contract. The faculty member may challenge the decision through the procedures 

that govern the termination of employment, including, at the option of the 

faculty member, a hearing before an faculty hearing panel.  The review provided 

hereunder will not constitute a grievance proceeding or a contested case, but the 

faculty member will be entitled to receive written responses when such would be 

required under grievance procedures, including findings and conclusions 

supporting the determination reached under completion of the review.  The 

institution will not bear a burden of proof, except when required by law in a 

proper case to show that its decision gave effect to the faculty member's 

entitlements under the first amendment to the United States Constitution and 

under state and federal antidiscrimination statutes.  The determination reached at 

step 3 will be final and not subject to appeal to the department of labor. 

The right to review created hereunder shall not be interpreted to extend any 

limitation inherent in, or incidental to, a term contract as defined in this section.  

In particular, the right of review shall not give rise to an expectation of continued 

employment beyond the expiration of the term contract; nor may the creation of 
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the right of review be deemed to cloak a term contract with any of the 

characteristics or privileges of tenure track or tenure contracts. 

3.1.4. 2. Fixed Term Track Contract for Research Faculty:   

A fixed term contract may be either part-time or full-time and will be of a 

definite term.  Terms exceeding one year, shall be approved by the Board.  A 

fixed term contract will terminate automatically at the end of its term, unless the 

chief executive officerBoard expressly renews the contract.  A fixed term 

contract will terminate automatically prior to the end of its stated term if the 

grant funds used to support the contract lapse and the research faculty member 

has not secured a new funding source.   

The Board recognizes that research faculty members who have received several 

consecutive full-time annual contracts will come subjectively to expect 

continued employment on the same basis.  Under Board policy, in the absence of 

an award of a continuing appointment, such unilateral expectations, however 

natural they may be, can never become constitutionally protected property 

interests.  Nevertheless, once a decision has been made not to reissue a 

subsequent fixed term contract to such research faculty members, professional 

courtesy requires that they be accorded an opportunity to assure themselves that 

the rationale and factual basis for the decision have been reviewed formally by 

superior authorities and have been found satisfactory. 
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To give effect to this professional courtesy, the parties agree that a research 

faculty member on a fixed term contract who has been employed full-time on the 

research faculty for eight or more consecutive years may obtain a review of the 

decision not to reissue a subsequent contract. The research faculty member may 

obtain a review of the decision through the procedures that parallel those for 

termination of employment, including, at the option of the faculty member, a 

hearing before a research faculty hearing panel.  The review provided hereunder 

will not constitute a grievance proceeding or a contested case, but the research 

faculty member will be entitled to receive written responses when such would be 

required under grievance procedures, including findings and conclusions 

supporting the determination reached under completion of the review.  The 

institution will not bear a burden of proof, except when required by law in a 

proper case to show that its decision gave effect to the faculty member's 

entitlements under the first amendment to the United States Constitution and 

under state and federal antidiscrimination statutes.  The determination reached at 

step 3 will be final and not subject to appeal to the department of labor. 

The right to review created hereunder shall not be interpreted to extend any 

limitation inherent in, or incidental to, a fixed term contract as defined in this 

section.  In particular, the right of review shall not give rise to an expectation of 

continued employment beyond the expiration of the fixed term contract; nor may 

the creation of the right of review be deemed to cloak a fixed term contract with 

any of the characteristics or privileges of probationary or continuing 

appointments. 

3.1.5. Tenure Track Contract:  

A tenure track contract is a qualifying appointment offered to a full-time faculty 

member who may be considered for a tenure contract at a later time and will be 

of a definite term, not to exceed one year.  A tenure track contract is renewable 

solely at the discretion of the chief executive officerBoard, subject to procedures 

for non-renewal of tenure track contracts set forth in Board Policy 4:10, Tenure 

and Continuing Appointments.  If a faculty member is offered a tenure track 

contract, the number of years the faculty member has served under term 

contracts may be credited, at the discretion of the Board, toward fulfillment of 

the period necessary for consideration for a tenure appointment. 

3.1.6. Probationary Contract for Research Faculty 

A probationary contract is a qualifying appointment offered to a full-time 

research faculty member who may be considered for a continuing appointment at 

a later time and will be of a definite term, not to exceed three years.  A 

probationary contract may be renewed for a second three-year term. A 

probationary contract is renewable solely at the discretion of the chief executive 

officerBoard, subject to procedures for non-renewal of tenure track and 

probationary contracts set forth in Board Policy 4:10, Tenure and Continuing 

Appointments.  If a research faculty member is offered a probationary contract, 

the number of years the research faculty member has served under fixed term 
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contracts may be credited, at the discretion of the Board, toward fulfillment of 

the period necessary for consideration for a continuing appointment. 

3.1.7. Tenure Appointments for Faculty and Continuing Appointments for 

Research Faculty  

: Tenure and continuing appointments are addressed in Board Policy 4:10, 

Tenure and Continuing appointments. 

1.1.3.3.1.8. Joint Appointments to the Instructional and Research Faculty:  

Upon the specific recommendation of the institutional president, a faculty 

member may be jointly appointed to the research faculty and the faculty, 

provided that the instructional load is less than half-time. 

4. B.Appointment Contract Fulfillment 

Full-time faculty and research faculty members who, after their second year of 

employment, resign their individual contract for the purpose of receiving employment 

outside the Regental System without the consent of the Board thereby consent to 

liquidated damage compensation to the Board for the additional expense caused by said 

breach of contract.  However, any faculty and research faculty member who so resigns 

and breaches this contract may request a waiver of the deduction of said liquidated 

damages, in lump sum, from any pay owed to the faculty and research faculty member by 

the Board.  Upon good cause, the Board will not unreasonably withhold its waiver of said 

liquidated damages and the deduction thereof from allowances owed.  Consent to 

resignation and breach of an individual contract is given by the Board if written notice is 

given to the institution thirty (30) or more days prior to the first day of the individual 

contract. 

When deemed by the Board to be appropriate, liquidated damages will accrue and be 

assessed at the rate of $50.00 per day beginning on the 29th day prior to the first day of 

the individual contract, not to exceed $1,500.00. 
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FORMS / APPENDICES: 

None 

 

SOURCE:  

Current Policy Manual 6.1.1; 5.2.1; 5.2.2; 5.2.3; BOR May 1991; 5.2.4; 5.2.5; 5.2.6; BOR May 

1997; BO, June 1998; BOR March 2000; BOR March 2004; BOR August 2004; BOR October 

2005; BOR March 2016. 
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