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SUBJECT: State Distance Education Authorization – New Regulations 
 

One July 22, the U.S. Department of Education released proposed regulations via a Press 

Release that seek to improve oversight for distanced education.  The Full Version of the proposed 

federal regulations are referenced in the press release. There are a number of issues with the 

proposed regulations that will adversely impact the campuses and our management of SARA for 

South Dakota.  Regulations tied to Demonstrated Compliance with Title IX for all states in which 

programs/courses are delivered, and Licensure/Certification Disclosures for all states will require 

considerable effort for any programs (distance and face-to-face) that require licensure for 

employment.   

 

Additionally, WCET has contracted with Cooley, LLP to provide a comprehensive 

summary of the proposed regulations.  Their summary of the U.S. Department of Education 

Proposed Rules for Online Learning affirms a number of unique new compliance challenges.  

These topics have been discussed by the Extended University Consortium (EUC) representatives 

who take part in the State Authorization Network (SAN) conference call scheduled each month. 

System representatives joining these discussions have provided a summary of the topics/issues 

raised by the group.  During the EUC call on August 15, institutions indicated their intent to 

provide campus level comments to the U.S. Department of Education and common issues/concerns 

will also be advanced by the system office by the August 24 deadline.  Specifically, it is important 

to consider how the proposed changes if adopted can impact how distance and face-to-face 

programs are regulated around the country.  The major proposed changes are outlined below: 

 

1. Institutional Compliance: To be eligible for Title IV funds, it is expected that, “an 

institution offering distance education or correspondence courses…be authorized by each 

State in which the institution enrolls students, if such authorization is required by the 

State…” 

 As part of Title IV reviews, the institution will need to be able to show that you 

have the proper authorizations in any state in which you are enrolling a student who 

receives Title IV funds. Most states will be covered under SARA, but your 

institution will need to be able to document authorization in those states that are not 

SARA members if you have students there.  

http://www.ed.gov/news/press-releases/education-department-proposes-rule-state-authorization-postsecondary-distance-education-foreign-locations
http://www.ed.gov/news/press-releases/education-department-proposes-rule-state-authorization-postsecondary-distance-education-foreign-locations
http://www2.ed.gov/documents/press-releases/07222016-state-authorization-nprm.pdf
https://www.cooley.com/eds-proposed-rules-for-online-learning-new-compliance-challenges
https://www.cooley.com/eds-proposed-rules-for-online-learning-new-compliance-challenges
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 Institutions will need to do a better job of identifying the location of students 

enrolled in distance education or studying face-to-face in other states who received 

federal financial aid.  

 

2. Reciprocity: The term “State authorization reciprocity agreement” is defined as is 

confirmed as a recognized path to authorization in other states, meaning that SARA will 

still be in operation under these regulations. 

 

 There is a slight issue with the lack of a definition for consumer protection laws. 

The new regulations do “not prohibit a participating State from enforcing its own 

consumer protection laws.”  Currently, SARA allows states to prosecute fraud and 

misrepresentation claims in their own state.  If the term is not defined, states will 

be able to define consumer protection on their own and could make the term be 

more expansive than it was intended to be. 

 

3. Notifications and Disclosure Requirements: The following disclosures will now be 

required by institutions offering distance education in other states. These disclosures may 

be posted on your website, or institutions may be required to notify students directly.  These 

disclosures are only for programs offered “solely” at a distance. 

 

 Authorization: You must disclose the authorization that you have in that state and 

how you received it (through direction action with the state, or through a reciprocity 

agreement.) This is a new requirement, and must be publicly posted on your 

website. 

 Student Complaint Processes: Institutions will be required to “document the State 

process for resolving complaints from students enrolled in programs offered 

through distance education or correspondence courses.” Institutions would be 

required to notify students how to submit complaints to both a.) the appropriate 

state agency, and b.) if different, how the student may submit a complaint in the 

state in which the student is located. The complaint processes must be posted on 

your website. 

 Licensure and Certification: Disclose if distance education programs meet the 

requirements in a student’s State to allow the student to be licensed or certified or 

to sit for a qualifying exam. These disclosures need to be posted on your website, 

and students need to be notified directly whether the program meets the 

requirements in their state. 

 

o This requirement applies to all distance education programs that lead to 

licensure or certification in a profession, such as nursing, teach education, 

or psychology. 

o If the institution is unable to make a determination with respect to licensure 

or certification requirements, an institution would be required to disclose a 

statement to that effect. 

o If an institution ceases to meet licensure or certification requirements in a 

state where it previously met requirements, you must notify all students in 

that state. 
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o If you enroll a student from a state in which you do not meet the 

requirements for licensure or certification, you will need to obtain an 

acknowledgement from the student that the communication was received 

prior to the student’s enrollment in the program. 

 

 Refund Policies: The refund policies that the institution is required to comply with 

in the student’s state must be disclosed. The refund policies must be posted to your 

website.  

 Adverse Actions: Institutions must publicly post on their website and notify 

students directly of any adverse actions taken by a State or accrediting agency 

against an institution’s distanced or correspondence activities in the past five years 

and the year the action was initiated. 

 

4. Face-to-face Instruction in Other Countries: It will be required that an additional location 

or branch campus located in a foreign location be authorized by an appropriate government 

agency of the country where the additional location or branch campus is located. 

 

 This does not include joint enrollment agreements that an institution has with an 

institution in another country.  

 There are additional notification requirements about complain processes. 

 Distance Education in other countries is not referenced. 

  

As proposed, the regulations are set to go into effect on July 1, 2017. In order for that to 

take place, the final regulations must be released by October 31, 2016, and they could change from 

this proposed version. This is what is expected, as the administration wishes to institute all 

regulations prior to leaving office.  However, no implementation dates are mentioned, which 

means that institutions may have a grace period during which they can comply with the new 

regulations. If implemented, it is evident that admitting students in states where an institutions is 

not authorized (especially in professional programs leading to licensure) will see increased 

scrutiny.  The Regental system’s involvement with SARA has been beneficial for meeting 

authorization requirements for at least the 40 participating states that have joined the effort, and 

for the past few months the EUC representatives have been aggressively exploring mechanisms 

that will allow institutions to identify the state of residence for those students engaged in 

exclusively online degree programs/courses.   

 

Lastly, our attempts to take over the State Authorization process from the Secretary of State 

prior to the 2016 legislative session failed to garner traction from the current Administration or 

other postsecondary institutions in the state. However, this new set of regulations may serve as an 

opportunity to affirm this authorization process with the Board of Regents.  We will be reaching 

out to the Secretary of State’s office in the short term to gauge their willingness to take up this 

discussion for the 2017 Legislative Session. 

 

 


