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SUBJECT:  Student Appeals for Academic Affairs 
 

The Board Policy governing Student Disciplinary Codes is undergoing a periodic review.  
Changes are being proposed in some sections but those sections governing disciplinary actions 
arising from academic settings are unchanged.  As this process was unfolding, Dr. Shekleton and 
I discussed developing a policy to address student appeals within academic affairs.  In fact, a 
section of the policy manual had been designated for development of this policy. 
 

A draft policy is included for review.  This will be discussed briefly.  This should be 
circulated for review and comment.  AAC will consider this in detail at the December meeting. 
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To:  James F. Shekleton, BOR General Counsel 
 
From:  David J. Hanson   
 
Subject: Student Conduct Code 
 
Attached you will find a draft of the proposed revised BOR student conduct code as well as a 
draft Student Affairs Counsel Agenda item on the code.  As requested I have reviewed relevant 
case law which may affect the student conduct code: 
 
University Responsibility for Third Party Misconduct 
 
In general, one is not responsible for the acts of third persons, unless “a special relation exists 
between the actor and the third person who imposes a duty upon the actor to control the third 
person's conduct.” Restatement (Second) of Torts § 315 (1966).  Due to the extinction of the loco 
parentis doctrine, courts are reluctant to find that a university has duty under general negligence 
theory.  Furek v. U. of Delaware, 594 A.2d 506, 517 (Del.,1991).  Although the Furek court 
found a “limited” duty for the University of Delaware to supervise fraternities, it chose instead to 
rely on Restatement (Second) of Torts §§ 323 and 343 to hold the university financially 
accountable to an injured student.  Id. at 520.  The restatements read as follows: 
 

Restatement of Torts § 323 - One who undertakes, gratuitously or for 
consideration, to render services to another which he should recognize as 
necessary for the protection of the other's person or things, is subject to liability to 
the other for physical harm resulting from his failure to exercise reasonable care 
to perform his undertaking, if (a) his failure to exercise such care increases the 
risk of such harm, or (b) the harm is suffered because of the other's reliance upon 
the undertaking. 

 
Restatement (Second) of Torts § 323 (1966) 
 

Restatement of Torts § 343- A possessor of land is subject to liability for physical harm 
caused to his invitees by a condition on the land if, but only if, he 
 

(a) knows or by the exercise of reasonable care would discover the condition, and 
should realize that it involves an unreasonable risk of harm to such invitees, and 
 
(b) should expect that they will not discover or realize the danger, or will fail to 
protect themselves against it, and 

 
(c) fails to exercise reasonable care to protect them against the danger. 
 

Restatement (Second) of Torts § 343 (1966) 
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Three years prior to the events which led to the Furek case, two students had been injured from 
hazing incidents at the University of Delaware, one of which was branded by a coat hanger.  The 
injuries precipitated the university directive that each fraternity president “conduct a thorough 
review” of pledging practices and certify to the university that “your chapter will not engage in 
any form of hazing.  Id. at 510.  In addition, “Despite the University's public pronouncement and 
warnings concerning hazing in the three years prior to Furek's injuries….hazing 
activities….continued unabated on an annual basis. Groups of pledges, carrying paddles, were 
observed openly marching through the campus… Id at 511. 
 
Comments (d) and (f) from Restatement (Second) of Torts § 343 are of particular interest to the 
Board and its institutions: 
 

Comment (d) Reasonable care - A …possessor of land who holds it open to the public for 
entry for his business purposes is not an insurer of the safety of such visitors against the 
acts of third persons…He is, however, under a duty to exercise reasonable care to give 
them protection. In many cases a warning is sufficient care if the possessor reasonably 
believes that it will be enough to enable the visitor to avoid the harm, or protect himself 
against it. There are, however, many situations in which the possessor cannot reasonably 
assume that a warning will be sufficient. He is then required to exercise reasonable care 
to use such means of protection as are available, or to provide such means in advance 
because of the likelihood that third persons…may conduct themselves in a manner which 
will endanger the safety of the visitor. 
 
Comment (f) Duty to police premises. Since the possessor is not an insurer of the visitor's 
safety, he is ordinarily under no duty to exercise any care until he knows or has reason to 
know that the acts of the third person are occurring, or are about to occur. He may, 
however, know or have reason to know, from past experience, that there is a likelihood of 
conduct on the part of third persons in general which is likely to endanger the safety of 
the visitor, even though he has no reason to expect it on the part of any particular 
individual. If the place or character of his business, or his past experience, is such that he 
should reasonably anticipate careless or criminal conduct on the part of third persons, 
either generally or at some particular time, he may be under a duty to take precautions 
against it, and to provide a reasonably sufficient number of servants to afford a 
reasonable protection. (emphasis added) 

 
Restatement (Second) of Torts § 343 
 
In Furek, the court concluded that two prior student hazing injuries and the hazing activities 
visible to the public on campus satisfied the foreseeability elements incorporated in Restatement 
(Second) of Torts § 343 comments (d) and (f) and overturned the lower court’s directed verdict. 
Furek, 594 A.2d at 523. 
 
Nebraska’s Supreme Court adjudicated a similar case in 1999.  Over the course of approximately 
2 1/2 hours, the plaintiff was forced to consume as part of a fraternity hazing 15 shots of brandy 
and whiskey and 3 to 6 cans of beer.   The plaintiff broke loose from handcuffs while unattended 
and attempted to escape by exiting out the third-floor restroom window and slide down a 
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drainpipe. He fell from the third-floor window to the ground and suffered severe injuries.  Knoll 
v. Board of Regents of University of Nebraska, 601 N.W.2d 757, 760 (Ne. 1999).  Unlike Furek, 
the University of Nebraska did not own the property in question and therefore did not license its 
use to the fraternity.  Id.  Like Furek, the university proscribe hazing and regulated the activities 
of the fraternity.  Id.  Also like Furek, the university had indications that hazing had been 
occurring on campus.  The University of Nebraska had two prior “hazing incidents” – one and 
four years before the litigated case.  Knoll, 601 N.W.2d at 764.   
 
Most disconcerting from the Board’s point of view is the Nebraska court’s relatively low 
threshold for finding a university duty to prevent the hazing.  The criterion used by the court 
included: 
 

1. Alcohol consumption in the fraternity in question;  
2. A prior citation of a fraternity member for resisting arrest,  
3. “One or more females present at the house after the expiration of visitation hours for 

members of the opposite sex; and  
4. a fraternity member’s conviction of sexually assaulting a female high school student.  

 
Id.  
 
The following year the Nebraska Supreme Court cited Knoll in Sharkey v. Board of Regents of 
University of Nebraska.  Sharkey concerned a student-on-student crime.  The seed of the 
difficulties was planted when a female student complained to the University of Nebraska - 
Omaha administration.  She contended that a male student was “harassing” her. The male student 
stabbed and permanently injured the female student’s husband outside a meeting room where the 
charge was to be discussed.  The meeting happened to be held in the health, physical education, 
and recreation (HPER) building.  Sharkey v. Board of Regents of University of Nebraska. 615 
N.W.2d 889, 894 (Neb.,2000).  Another complaint had been filed against the male student two 
years prior to the complaint which precipitated the plaintiff’s harassment complaint.  Another 
female student reported to the university security staff that the male student had followed her to 
her job, and attempted “to caress her face.” Neither the plaintiff nor the prior complainant 
alleged that the male student threatened the use of a weapon. Campus security failed to 
investigate the first complaint. Id at 895.   In addition, the court noted that the HYPER building’s 
security zone had 26 “criminal activity” complaints in 1992, while the other 10 safety zones had 
26 complaints in the four year period of 1990 to 1993.   Among the HYPER building complaints 
were two fights during intramural basketball games. Id at 896.  The court concluded that the 
male student’s previous stalking complaint, “persistent pattern of harassment,” and the 
“numerous incidents of student violence” in the HPER building made it foreseeable that the male 
student would become violent and therefore created a duty by the university to provide security 
to its invitees. Id at 901. 
 
A third state has examined a university’s duty to a student when a third party has injured a 
student.  In Morrison, the Second Circuit Court of Appeal of Louisiana concluded that the 
university owed a duty to a student who was the victim of hazing.  The court found that because 
the university had prior knowledge of hazing at the fraternity in question and Louisiana’s stated 
public policy proscribing hazing that it “justifies a special relationship between the university 
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and its students in this instance.”  Morrison v. Kappa Alpha Psi Fraternity, 738 So.2d 1105, 
1115 (La. App. 2nd Cir. 1999).  The year prior to the incident, the university administration had 
received a claim by a student’s parent, and had been apprised by university staff members that 
they suspected that the Kappa Alpha Psi fraternity had been hazing its pledges.  The 
administrator only questioned one alleged victim and the fraternity’s president, who both denied 
the allegations. Id.   
 
As we discussed in our earlier e-mail conversations, the Nebraska precedent seems to be outside 
the case law laid down in other jurisdictions.  However, it is useful in understanding dominant 
precedent found in Furek.  Both Furek and Morrison, found a duty when the university had 
reason to know that hazing was taking place on campus.  The courts tend not to hold the 
university accountable when individuals are injured as a result without an additional nexus of 
responsibility to the university. Smith v. Day 538 A.2d 157 (Vt.,1987) (cadets at military school 
which employed firearms not held to have duty to third party shot by one of its students). Rocha 
v. Faltys,  69 S.W.3d 315 (Tex. App.-Austin 2002) (no duty found to plaintiff by either the 
plaintiff’s fraternity brother or fraternity for drowning resulting from non -fraternity related 
party.).  This is pure conjecture; however, the Nebraska Supreme Court most probably reflects 
the willful ignorance that the general public has about alcohol consumption in university 
communities.  Most parents, and therefore our courts, would be appalled at the level of college 
student alcohol consumption.  When a hazing case arises and obscene alcohol consumption 
appears in the surrounding facts, it is as if the university already has two strikes against it for 
permitting such a craven environment to exist.  Should the record reflect prior knowledge of 
hazing, little credit will be given for trusting in the word of fraternity presidents who deny 
allegations, (Morrison, 738 So.2d at 1115), administrators who fail to thoroughly investigate all 
allegations (Id; and Sharkey, 615 N.W.2d at 894), or administrators who require anti-hazing 
training to fraternity officers and require fraternity officers to attest that no hazing is taking 
place.  Furek, 594 A.2d at 523.  
 
Hazing Definitions - Vagueness 
 
In general the courts grant great deference to educational institutions and only intervene if a 
violation of law is proven.  As the Supreme Couut put it, the courts should not act as a “super 
school board.”  Brown v. Board of Ed., 347 U.S. 483, 74 (1954).  However, language will be 
upheld as not unconstitutionally vague if “men of common intelligence must necessarily guess at 
its meaning.” Broadrick v. Oklahoma, 413 U.S. 601, 607. (1973). The bulk of the case law 
challenging hazing definitions have been criminal convictions challenging statute construction.  
The following definitions have been found not to be unconstitutionally vague: 
 

1. In the context of physical abuse the verbiage “…subjects a student to the risk of serious 
bodily injury for the purpose of initiation into a student organization of a school, college, 
or university” McKenzie v. State, 131 Md. App. 124, 131 (Md.App.,2000);  

2. “holding up any student, scholar or individual to ridicule”  People v. Anderson, 148 Ill.2d 
15 (Ill. 1992); and, 

3. “knowingly placed at substantial risk of the loss of life or substantial bodily or 
psychological harm.”  State v. Allen, 905 S.W.2d 874 (Mo.,1995)  
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The language recommended in the attached SAC item uses identical or similar phrasing, and is 
more than sufficient to not be unconstitutionally vague. 
 
Hazing Definition - Attire 
 
Since clothing has been found to be a medium of speech, the language in the recommended 
definition of hazing proscribing “being forced to wear embarrassing or humiliating attire” could 
potentially be challenged as an infringement on free speech.  Tinker v. Des Moines Independent 
Community School Dist., 393 U.S. 503 (1969). In Tinker, the court found that the high school did 
not provide sufficient reason to justify the infringement on student first amendment rights to 
justify a prohibition against high school students wearing arm band in protest of the Vietnam.  Id 
at 509.   The Supreme Court went on to say: 
 

In order for the State in the person of school officials to justify prohibition of a 
particular expression of opinion, it must be able to show that its action was caused 
by something more than a mere desire to avoid the discomfort and unpleasantness 
that always accompany an unpopular viewpoint. Certainly where there is no 
finding and no showing that engaging in the forbidden conduct would ‘materially 
and substantially interfere with the requirements of appropriate discipline in the 
operation of the school,’ 
 

Id. 
 
The proposed restriction on dress are tailored to not affect “pure speech,” limits the freedom of 
expression and are designed to alleviate physical and psychological harm to the Board’s students.  
This would be consistent with the test laid down by the courts, “The test is whether conditions 
annexed to the benefit reasonably tend to further the purposes sought by conferment of that 
benefit and whether the utility of imposing the conditions manifestly outweighs any resulting 
impairment of constitutional rights.”  Goldberg v. Regents of University of Cal., 57 Cal. Rptr. 
463, 471 (Cal.App. 1967).   Allen, at 877. 
 
Hazing Definition – Emotional Injury 
 
In relation to the “emotional injury” issue, I discovered two cases which addressed emotionally 
abused homosexual students.  I do not believe they buttress the inclusion of an “emotional harm” 
provision in the hazing definition as much as you would want.  Both cases turned on equal 
protection analysis and therefore are dependent on the unequal enforcement of an existing policy. 
One case turned on whether the student in question was discriminated against based on his 
gender and whether the continued harassment prevented him from having equal access to 
education as prescribed under Minnesota law.  The second addressed whether the school would 
have allowed female students to be assaulted in similar fashion as the male homosexual student. 
In addition, the facts involved in each case were particularly egregious. Both involved students 
who had been physically assaulted as well as psychologically tormented continuously for at least 
five years.  Nabozny v. Podlesny, 92 F. 3d 446 (Wis. 1996).  Our student population is much 
older and any possible degradation would be for a far shorter duration.  In neither case, there is 
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no language in these cases which addresses the psychological impact that the hazing had on the 
plaintiffs.    
 
As an alternative, there are two other possible avenues which could be used to justify the 
inclusion of the emotional harm language in the definition.  Assisting both theories is that the 
courts have held that fraternities are not protected by freedom of association under the first 
amendment.  Pi Lambda Phi Fraternity, Inc. v. University of Pittsburgh, 
58 F.Supp.2d 619, 624 (W.D.Pa.,1999).  Am. Jur. § 28.  Secondly, any action in connection to a 
fraternity or sorority initiation would be not be “pure” speech and therefore more amenable to 
university regulation.  Cox v. Louisiana, 379 U.S. 536, 555 (1965). Tinker v. Des Moines 
Independent Community School Dist., 393 U.S. 503, 505-6 (1969). 
 
The first theory centers around precedent laid down in Lark v. Lacy. Lark was an employee of a 
religious organization who enrolled in only a single course per semester.  The university 
administration feared her attendance at the university was a ruse to use campus facilities for her 
organization’s sponsored Bible studies free of charge. Although not stated in the case, the court 
certainly inferred that the administration feared that Lark’s employer was engaging in cult–like 
activity. Shortly after this organization began using the university’s facilities, the administration 
felt it necessary to offer seminars to students on “cults.”  The action precipitating Lark started 
when another student, Ms. Walker, filed a complaint alleging that Lark had violated a campus 
regulation which punished a student or organization which, “forces or requires conduct that 
would embarrass or negatively affect the dignity of the individual, or the creation of situations 
which cause psychological or undue emotional strain;" Lark v. Lacy, 43 F.Supp.2d 449, 453 
(S.D.N.Y.,1999).  The complaint filing student had wanted to travel home to visit her parents. 
Lark arrived at the student’s home with several other individuals from Lark’s employer and 
instead pressured the student to attend the organization’s religious services being held that night. 
Id at 455-6.  The court concluded, “It does not matter that, as Plaintiffs note, Ms. Walker did not 
accuse Ms. Lark of physically detaining her. Coercion can be accomplished effectively through 
words and body language alone, particularly when the perpetrator knows that she wields an 
unreasonably persuasive influence over her subject.”  Id 467.  The court went on to conclude that 
this regulation was permissible because it regulated Lark’s “conduct,” and not her speech.  Id.  It 
follows that if a university can promulgate a regulation that prohibits coercion from attending 
religious services, it can proscribe tools of coercion such as the wearing of degrading clothing as 
a method to coerce a student from entering a fraternity which, unlike the religious organization, 
enjoys no first amendment protections for freedom of association, and in this instance the 
students administering the initiation enjoy a more relaxed standard of regulation for their speech 
rights.  
 
The second theory springs from a case which extended Tinker and its progeny - Chandler v. 
McMinnville School Dist.  Tinker permitted a school to regulate speech if “the forbidden conduct 
would ‘materially and substantially interfere with the requirements of appropriate discipline in 
the operation of the school,’   Tinker, 393 U.S. at 505-6. Later in Fraser, the Supreme Court 
allowed a school to discipline a student for “vulgar” language which incorporated sexual 
innuendo and which was delivered at a school assembly.  Bethel School Dist. No. 403 v. Fraser, 
478 U.S. 675 (1986).  Most interesting, the court said:  
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Public education must prepare pupils for citizenship in the Republic…It must 
inculcate the habits and manners of civility as values in themselves conducive to 
happiness and as indispensable to the practice of self-government in the 
community and the nation… But these “fundamental values” must also take into 
account consideration of the sensibilities of others, and, in the case of a school, 
the sensibilities of fellow students. The undoubted freedom to advocate unpopular 
and controversial views in schools and classrooms must be balanced against the 
society's countervailing interest in teaching students the boundaries of socially 
appropriate behavior. 
 

Id. at 682. 
 
The third Tinker spawn is Hazelwood Schood Dist. v. Kuhlmeier. Kuhlmeier held that a high 
school administration could edit and censor its newspaper. The Supreme Court concluded that 
schools need to take measure of “emotional maturity of the intended audience…Otherwise, the 
schools would be unduly constrained from fulfilling their role…”  Hazelwood School Dist. v. 
Kuhlmeier, 484 U.S. 260, 272 (1988).  A U. S. 9  Circuit Court of Appeals case, Chandler v. 
Minnville School District, grafted the “manners of civility” premise from Fraser to the 
consideration of student “emotional maturity” premise of Kuhlmeir when applying the Tinker 
“school operations” test.  Chandler concluded that, “schools need not tolerate student speech that 
is inconsistent with the school's “basic educational mission.”” Chandler v. Minnville School Dist. 
978 F.2d 524, 527 (9  Cir. 1992).  This should prove a safer mooring.  If a university is, as the 
majority purports in Fraser, charged with making better citizens of its students, then a university 
through the adoption of the proposed hazing definition would be attempting to eliminate 
behavior which “interferes” with the attainment of that goal. 

th

th

 
Governmental Regulation of First Amendment Rights  
 
My research confirms your concern with Mr. Stoner’s proposed language.  Should the Board 
institute an overbroad stricture on speech, it runs the risk of invalidating a regulation for all 
possible violations.  Virginia v. Hicks, 539 U.S. 113, 113 (2003). However, due to the 
“significant social costs in blocking a law's application to constitutionally unprotected conduct,” 
the courts only invalidate a policy if the mover is able to prove that the “policy as a whole 
prohibits a “substantial” amount of protected speech in relation to its many legitimate 
applications.  Hicks, 39 U.S. at 124.  In Hicks, a housing authority, and therefore a political 
subdivision of the State of Virginia, had explicitly denied permission for Hicks to be on its 
property.  Hicks disregarded the warning, and was arrested for trespassing.  Hicks contended that 
that the trespass policy was overbroad because it could theoretically prevent the distribution of 
leaflets and other published protected speech on the government’s property.  Hicks, 39 U.S. at 
113.   The court noted that the trespass barment applied to far more individuals not protected by 
the first amendment than those “engaged in constitutionally protected conduct” and therefore it 
did not meet the over breadth doctrine’s requirements.  Hicks, 39 U.S. at 124 
 
Breard v. City of Alexandria, La.  is of particular interest in evaluating the constitutional 
legitimacy of regulating unwanted photographs.  In Breard the Supreme Court upheld a city 
regulation which prohibited solicitation in the homes of the town’s residents, unless the peddler 

Page 8 



had received permission from the home owner to do so.  In this case the solicitor was selling 
news and other magazine subscriptions. Breard v. City of Alexandria, La. 341 U.S. 622, 624 
(1951).  The court weighed the impingement on the “publisher's right to distribute publications in 
the precise way that those soliciting for him think brings the best results” versus the 
impingement on each family’s “privacy.”  Breard, 341 U.S. at 644. One circuit has restricted the 
application of Breard to “commercial solicitation.”  City of Watseka v. Illinois Public Action 
Council, 796 F.2d 1547, 1551 (7  Cir. 1986). th

 
Invasion of Privacy/False Light 
 
In South Dakota a plaintiff must prove that the invasion of privacy is “an unreasonable, 
unwarranted, serious and offensive intrusion upon the seclusion of another.” Kjerstad v. 
Ravellette Publications, Inc., 517 N.W.2d 419, 424 (S.D.,1994). Roth v. Farner-Bocken Co. 667 
N.W.2d 651, 660 (S.D.,2003). Baldwin v. First Nat. Bank of Black Hills, 362 N.W.2d 85, 88 
(S.D.,1985).  Roth also applied an objective reasonable man standard to an invasion of privacy 
tort.  Roth, 667 N.W.2d at 660.   South Dakota has adopted the Restatement (Second) of Torts 
invasion of privacy torts – “(1) intrusion upon the plaintiff's seclusion, solitude or private affairs; 
(2) public disclosure of embarrassing private facts about the plaintiff; (3) publicity which places 
the plaintiff in a false light in the public eye; and (4) appropriation, for the defendant's advantage, 
of the plaintiff's name or likeness.”  Montgomery Ward v. Shope, 286 N.W.2d 806, 808 (S.D. 
1979).  
 
As can be expected, South Dakota has limited case law in defining what constitutes “an 
unreasonable, unwarranted, serious and offensive intrusion upon the seclusion of another.”  The 
South Dakota cases where this standard has been met include a former employer who had read 
through and copied privileged correspondence between the former employee and the employee’s 
attorney, Roth, 667 N.W.2d at 557; and a male employer who was found to be viewing his 
female employees through a “peep hole” that he had installed in the wall of the company’s 
restroom. Kjerstad, 517 N.W.2d at 421. 
 
The issue becomes more difficult to discern when an individual’s privacy conflicts with 
another’s First Amendment rights. First in determining whether there is an “intrusion,” the courts 
must determine that the plaintiff has an expectation of privacy based on “broadly based and 
widely accepted community norms.” Shulman v. Group W Productions, Inc., 59 Cal.Rptr.2d 434, 
446-7 (Cal.App. 2nd Dist. 1996).  However, should First Amendment rights be involved, the 
courts in California employ a balancing test to weigh the competing interests. Id, at 447.   
 
In practice, the variable driving decisions appears to be the plaintiff’s privacy expectation.  For 
example, in Berg the court concluded that the plaintiff had opted to voluntarily expose “the most 
intimate and indeed scandalous occurrences of his domestic life” by opting to participate in his 
divorce proceeding and that the divorce was a matter of public interest.  Berg v Minneapolis Star 
& Tribune Co., 79 F Supp 957, 960 (D. Minn. 1948).  Similarly, in Forster v Manchester, the 
court ruled a participant in an auto accident, who had filed suit in connection with the accident, 
did not have his privacy invaded when the opposing side’s insurance carrier hired a private 
investigator to follow and photograph the plaintiff in public places.  Forster v. Manchester, 189 
A.2d 147, 148 (Pa. 1963). It concluded that the surveillance took place in public places and 
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because the plaintiff had entered into the auto accident litigation with the defendant it was 
subject to the public figure standards for invasion of privacy. Forster, 189 A.2d at 150.  In 
Dietemann, news reporters misrepresented themselves to gain entry into the private home of the 
plaintiff which was not open to the public.  The reporters did so for the purpose of obtaining a 
recorded conversation and pictures by use of a hidden camera.  The court found an invasion of 
privacy not shielded by the First Amendment. Dietemann v. Time, Inc., 449 F.2d 245, 249 (9th 
Cir. 1971).  In Barber, the defendant published pictures of the plaintiff in her hospital bed, even 
though the plaintiff objected to the photographer’s presence. The Missouri Supreme Court ruled, 
“..whatever may be the right of the press, tabloids or news reel companies to take and use 
pictures of persons in public places, certainly any right of privacy ought to protect a person from 
publication of a picture taken without consent while ill or in bed for treatment and recuperation.” 
Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291, 296 (Mo. 1942).   
 
The court’s discussion in Cox v. Hatch of the privacy – First Amendment conflict is particularly 
enlightening.  The case involved a federal postal union member who objected to her picture’s 
inclusion in Senator Hatch’s political advertisements.  The photos were used to infer that the 
Senator was union friendly and were taken in a tour of the plaintiff’s work site.  Cox v. Hatch, 
761 P.2d 556, 558 (Utah 1988). In discussing whether the plaintiff’s consent was needed for 
Senator Hatch to use her picture the court made the following comments: 
 

A requirement that the media generally or politicians and candidates for public 
office must obtain the consent of all persons whose pictures are taken in public or 
semi-public places before the pictures could be published would go a long way 
toward "freezing" the publication of much information that is entitled to 
constitutional protections. Such an impediment to media coverage of public 
events is hardly consistent with the First Amendment. If consent has any place at 
all in such a context, it is indeed narrow.  

 
Id., at 561. 
 
The limits of an individual’s expectation of privacy and the First Amendment rights of the press 
and public officials seem to describe different sides of the same coin.  The press does not have 
the right to barge into a private individual’s home under false pretenses to take photographs and 
tape conversations, nor can the press barge into a patient’s hospital room.  Likewise, an 
individual should not expect that the circumstances of his divorce should remain confidential if 
he chooses to air the conflicts with his wife in a public forum. Therefore, including an 
expectation of privacy qualifier in the invasion of privacy student conduct code should 
sufficiently protect the Board from any First Amendment claims.   
 
The constitutional safety of this approach is provided additional buttressing by Hicks.  Even if 
the Board and its institutions were presented with some unforeseen fact situation which finds 
daylight between privacy expectations and First Amendment rights, such situations would be few 
in number.  The Board may have to bend in that particular instance, but such a possibility would 
not risk constitutionally voiding the entire invasion of privacy rule.   
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“Skirt Problems” 
 
I believe I was able to find the Washington state case you referenced in your e-mail message.   
The court’s decision centered on a poorly drawn statute, and not the common law expectation of 
privacy.   The case involved defendants convicted for using video equipment to secretly tape 
pictures underneath the skirts of women in a shopping mall. State v. Glas, 147 Wash.2d 410, 54 
P.3d 147 (Wash. 2002). The statute in question read as follows:   
 

A person commits the crime of voyeurism if, for the purpose of arousing or 
gratifying the sexual desire of any person, he or she knowingly views, 
photographs, or films another person, without that person's knowledge and 
consent, while the person being viewed, photographed, or filmed is in a place 
where he or she would have a reasonable expectation of privacy.  (emphasis 
added) 
 

Id., at 149. 
 
The court concluded that the plain meaning of the statute limited the prohibition to a “place” 
where the victim of the voyeurism had an expectation of privacy and not to parts of the victim’s 
body which had an expectation of privacy. Id., at 150.  South Dakota’s statute governing pictures 
does not suffer this weakness: 
 

No person may use a concealed camcorder, motion picture camera, or 
photographic camera of any type, to secretly videotape, film, photograph, or 
record by electronic means, any other person without clothing, or any other 
person under or through the clothing being worn by that other person, for the 
purpose of viewing the body of, or the undergarments worn by, that other person, 
without the consent or knowledge of that other person, with the intent to arouse, 
appeal to, or gratify the lust, passions, or sexual desires of that person and invade 
the privacy of that other person, under circumstances in which the other person 
has a reasonable expectation of privacy. A violation of this section is a Class 1 
misdemeanor.   

 
SDCL 22-21-4.    
 
However, the statute governing eavesdropping does: 
 

Trespassing with intent to eavesdrop--Installation or use of unauthorized 
eavesdropping device. Any person who, except as authorized by law: 
 

1. Trespasses on property with intent to subject anyone to eavesdropping or 
other surveillance in a private place; or 

 
2. Installs in any private place, without the consent of the person or persons 

entitled to privacy there, any device for observing, photographing, 
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recording, amplifying, or broadcasting sounds or events in such place, or 
uses any such unauthorized installation; 

 
is guilty of a Class 1 misdemeanor. Subdivision (2) shall not apply to law 
enforcement officers, or to those acting under their direction, while engaged in the 
performance of their lawful duties.  (emphasis added) 
 

SDCL 22-21-1 
 
This language would not allow a university to punish a student for secretly recording the 
happenings in his room by his roommate. You will note in section B (24) on page 12 of the 
proposed policy, I have relied in the main on SDCL 22-21-4 to draft recommended language. 
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November 7, 2006 
 
 
 
MEMORANDUM 
 
TO:  Student Affairs Council 
 
FROM: Dr. James F. Shekleton, BOR General Counsel 
 
SUBJECT: Student Conduct Code 
 
 At our May 16-17, 2006 meeting, SAC decided that it would recommend modifications 
to the current student conduct code.  Attached is a draft with suggested modifications consistent 
with the direction discussed at that meeting.  The recommended modifications center around the 
following themes: 
 

1. The language has been changed so as to use less legal nomenclature and therefore be 
more accessible to students and staff who need to employ the conduct code.  This has an 
added advantage.  The courts are less inclined to require such due process protections 
such as the involvement of attorneys, or the confrontational cross examination of 
witnesses if the process employed by a university does not utilize processes and 
language which require an attorney’s involvement for the protection of an accused 
student.  Therefore, such terms as “judicial body,” “witness,” and “defendant,” have 
been replaced with “student disciplinary body,” “provider of information,” and “accused 
student.” 

 
SAC will note that a certain amount of the irritating pattern of legal documents has been 
retained. For example, the code may appear to be unnecessarily verbose because it makes 
such generic statements as it is a violation for a student to violate a state or federal law.  It 
also lists numerous specific laws as transgressions.  The courts are more likely to uphold 
your campus’ decisions if the affected students have been put on notice through the code 
which conduct is proscribed.  Unfortunately, although the length of the code may lead to 
the belief that all possible federal and state laws have been included in the student 
conduct code, that is not the case. The specific language notifying students that it is a 
conduct code violation to steal or commit other crimes is a good “suspender,” the generic 
“belt” language notifying students that it is a conduct code violation to break any federal 
state or federal law is needed because it is not possible to include all possible laws that a 
student may break in the code. 
 

2. FBI Crime Definitions have been reviewed with those used by the Uniform Crime 
Reporting Program.  No changes are needed. 
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3. The hazing definition on page 9 has been updated.  The recommended definition has 
been expanded considerably.  The courts have little patience for a university should it 
have any indication that hazing exists on the campus.  Should a student be injured due to 
hazing and there is a record which reflects prior knowledge of hazing, little credit will be 
given for trusting in the word of fraternity presidents who deny allegations, or 
administrators who require anti-hazing training to fraternity officers and require 
fraternity officers to attest that no hazing is taking place.  The university will most likely 
be held at least partially liable for allowing an unsafe environment to exist.   

 
4. A new invasion of privacy provision has been added on page 9.  This language 

essentially mirrors the language found in South Dakota law. 
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 SOUTH DAKOTA BOARD OF REGENTS 
 
 Policy Manual 
 
SUBJECT:  Student Disciplinary Conduct Code 
 
NUMBER:  3:4 
 
1. Definitions 
 
 The following terms have the stated meanings in this code: 
 

A. The term “institution” means Black Hills State University, Dakota State University, 
Northern State University, South Dakota School of Mines and Technology, South 
Dakota State University, and University of South Dakota. 

 
B. The term “system” means the system of post-secondary institutions under the control 

of the South Dakota Board of Regents. 
 
C. The term “student” includes all persons taking courses from the institution, both full-

time and part-time, enrolled in undergraduate, graduate, professional or special topic 
courses. 

 
D. The phrase “faculty member” means any person hired by the institution to conduct 

classroom or other academic activities. 
 
E. The phrase “institutional official” includes any person employed by the institution, 

performing assigned administrative or professional responsibilities. 
 
F. The phrase “senior student affairs officer” means that institutional official exercising 

primary authority over institutional student affairs programs and operations. 
 
G. The phrase “member of the institutional community” includes any person who is a 

student, faculty member, institutional official, any person employed by the 
institution, volunteer or guest.  A person’s status in a particular situation shall be 
determined by the senior student affairs officer. 

 
H.  The phrase “institutional premises” includes all land, buildings, facilities, and other 

property in the possession of or owned, used, or controlled by the institution, 
including adjacent streets and sidewalks. 

 
I. The term “organization” means any number of persons who have been granted 

institutional registration or recognition. 
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J. The phrase “judicial student conduct body” means any person or persons authorized 
by the senior student affairs officer to determine whether a student has violated the 
Student Code and to recommend imposition of sanctions. 

 
K. The phrase “judicial student conduct officer” means any institutional officer 

authorized on a case-by-case basis by the senior student affairs officer to impose 
sanctions upon students found to have violated the Student Code.  The senior student 
affairs officer may authorize a judicial student conduct officer to serve as one of the 
members of a judicial student conduct body, to determine the facts and to impose a 
sanction without the assistance of a judicial student conduct body or to receive and 
consider the findings and recommendations of a judicial student conduct body.  
Nothing shall prevent the senior student affairs officer from authorizing the same 
judicial student conduct officer to impose sanctions in all cases. 

 
L. The term “defendant” “respondent” means a student, group of students or student 

organization against whom disciplinary conduct charges have been brought. 
 
M. The term “complainant” means a member of the university community who has 

brought charges under this code against any student, group of students or student 
organization. 

 
N. The phrase “appellate board” means any person or persons authorized by the 

institutional chief executive officer to consider an appeal from a judicial student 
conduct body’s determination that a student has or has not violated the Student Code 
or from the sanctions imposed by the judicial student conduct officer. 

 
O. The term “shall” is used in the imperative sense. 
 
P. The term “may” is used in the permissive sense. 
 
Q. The term “policy” includes the provisions of this policy as supplemented by 

consistent written regulations of the institution found in the Student Code, Residence 
Life Handbook, and Graduate or Undergraduate Catalogs or other official 
publications. 

 
R. The term “dishonesty” includes any action taken in order to deceive or to assist 

another to deceive the institution or any of its representatives.  The motive for the 
action, e.g., personal advantage, interference with another’s prospective advantage 
or interference with institutional operations, shall not be considered.  Dishonesty is 
established where it is shown that 

 
1. An action, either directly or indirectly, shall affect the information or 

apparent facts upon which the institution relies in discharging its academic or 
administrative functions; 
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2. The natural and reasonably expected consequences of relying upon such 
information includes the drawing of an inaccurate assessment of the true 
facts; and 

 
3. The actor knew or should have known that the action would probably 

mislead the institution. 
 
S. The term “obscenity” means that 
 

1. To the average person the dominant theme of the material taken as a whole 
appeals to prurient interest; 

 
2. The material is patently offensive under contemporary community standards; 

and 
 
3. The material is utterly without redeeming social value.  (SDCL § 22-24-27) 

 
T. The term “crime of violence” means an offense that has as an element the use, 

attempted use, or threatened use of physical force against the person or property of 
another, or any other offense that is a felony and that, by its nature, involves a 
substantial risk that physical force against the person or property of another may be 
used in the course of committing the offense.  It includes, but is not limited to, the 
following offenses: criminal homicide, forcible sex offense, robbery, aggravated 
assault, and arson, as these terms are defined in 1999 Appendix E to 34 CFR part 
668, which is attached hereto as an appendix, as well as burglary of an occupied 
structure or dwelling and kidnapping.1

                                                 
1 Appendix E to Part 668--Crime Definitions in Accordance with the Federal Bureau of Investigation's 
Uniform Crime Reporting Program 
 

The following definitions are to be used for reporting the crimes listed in Sec. 668.47, in accordance with the 
Federal Bureau of Investigation's Uniform Crime Reporting Program. The definitions for murder, robbery, 
aggravated assault, burglary, motor vehicle theft, weapon law violations, drug abuse violations and liquor law 
violations are excerpted from the Uniform Crime Reporting Handbook. The definitions of forcible and nonforcible 
sex offenses are excerpted from the National Incident-Based Reporting System Edition of the Uniform Crime 
Reporting Handbook. 

 
Crime Definitions From the Uniform Crime Reporting Handbook 
 
Murder:  The willful (nonnegligent) killing of one human being by another. 
Robbery:  The taking or attempting to take anything of value from the care, custody, or control of a person or 

persons by force or threat of force or violence and/or by putting the victim in fear. 
Aggravated Assault:  An unlawful attack by one person upon another for the purpose of inflicting severe or 

aggravated bodily injury. This type of assault usually is accompanied by the use of a weapon or by means 
likely to produce death or great bodily harm. (It is not necessary that injury result from an aggravated 
assault when a gun, knife, or other weapon is used which could and probably would result in serious 
personal injury if the crime were successfully completed.) 
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Burglary:  The unlawful entry of a structure to commit a felony or a theft. For reporting purposes this definition 

includes: unlawful entry with intent to commit a larceny or felony; breaking and entering with intent to 
commit a larceny; housebreaking; safecracking; and all attempts to commit any of the aforementioned. 

Motor Vehicle Theft:  The theft or attempted theft of a motor vehicle. (Classify as motor vehicle theft all cases 
where automobiles are taken by persons not having lawful access even though the vehicles are later 
abandoned--including joyriding.) 

Weapon Law Violations:  The violation of laws or ordinances dealing with weapon offenses, regulatory in nature, 
such as: manufacture, sale, or possession of deadly weapons; carrying deadly weapons, concealed or 
openly; furnishing deadly weapons to minors; aliens possessing deadly weapons; and all attempts to 
commit any of the aforementioned. 

Drug Abuse Violations:  Violations of State and local laws relating to the unlawful possession, sale, use, growing, 
manufacturing, and making of narcotic drugs. The relevant substances include: opium or cocaine and their 
derivatives (morphine, heroin, codeine); marijuana; synthetic narcotics (demerol, methadones); and 
dangerous nonnarcotic drugs (barbiturates, benzedrine). 

Liquor Law Violations:  The violation of laws or ordinances prohibiting: the manufacture, sale, transporting, 
furnishing, possessing of intoxicating liquor; maintaining unlawful drinking places; bootlegging; operating 
a still; furnishing liquor to a minor or intemperate person; using a vehicle for illegal transportation of 
liquor; drinking on a train or public conveyance; and all attempts to commit any of the aforementioned. 
(Drunkenness and driving under the influence are not included in this definition.) 

 
Sex Offenses Definitions From the National Incident-Based Reporting System Edition of the Uniform Crime 
Reporting Program 
 
Sex Offenses—Forcible: Any sexual act directed against another person, forcibly and/or against that person's will; 

or not forcibly or against the person's will where the victim is incapable of giving consent. 
A.  Forcible Rape--The carnal knowledge of a person, forcibly and/or against that person's will; or not 

forcibly or against the person's will where the victim is incapable of giving consent because of 
his/her temporary or permanent mental or physical incapacity (or because of his/her youth). 

B. Forcible Sodomy--Oral or anal sexual intercourse with another person, forcibly and/or against that 
person's will; or not forcibly against the person's will where the victim is incapable of giving 
consent because of his/her youth or because of his/her temporary or permanent mental or physical 
incapacity. 

C.  Sexual Assault With An Object-- The use of an object or instrument to unlawfully penetrate, 
however slightly, the genital or anal opening of the body of another person, forcibly and/or against 
that person's will; or not forcibly or against the person's will where the victim is incapable of 
giving consent because of his/her youth or because of his/her temporary or permanent mental or 
physical incapacity. 

D.  Forcible Fondling--The touching of the private body parts of another person for the purpose of 
sexual gratification, forcibly and/or against that person's will; or, not forcibly or against the 
person's will where the victim is incapable of giving consent because of his/her youth or because 
of his/her temporary or permanent mental incapacity. 

 
Sex Offenses—Nonforcible: Unlawful, nonforcible sexual intercourse. 

A.  Incest--Nonforcible sexual intercourse between persons who are related to each other within the 
degrees wherein marriage is prohibited by law. 

B.  Statutory Rape--Nonforcible sexual intercourse with a person who is under the statutory age of 
consent. 

 
59 FR 22320, Apr. 29, 1994 
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2. Proscribed Conduct 
 

A. Jurisdiction of the Institution 
 

1. The institution shall have jurisdiction authority over its students and 
recognized student organizations. 

 
a. For purposes of the policy, the institution in which the majority of a 

student’s credits are offered during an enrollment period shall have 
jurisdiction over the student for disciplinary conduct purposes. 

 
b. Where students are also employees, they may be subject to 

concurrent jurisdiction authority.  Disciplinary Conduct proceedings 
under this code may be initiated irrespective of any action taken by 
the institutional employer, except that, if an individual has been 
subject to disciplinary conduct hearings as an employee, and if those 
hearings afforded notice and an opportunity to be heard that are 
substantially equivalent to those provided herein, the facts found 
through that process, insofar as they are relevant to infractions of this 
code, shall be given effect hereunder. 

 
2. Disciplinary Conduct proceedings may be initiated in response to conduct 

that occurs on institutional premises or at events officially sponsored by the 
institution, conduct that arises out of membership in the institutional 
community or conduct elsewhere, otherwise proscribable under this code, 
that adversely affects the institution, its affiliated organizations, or members 
of the institutional community or their pursuit of its objectives. 

 
B. Conduct – Rules and Regulations 
 

Members of the institutional community reasonably expect that they shall be able to 
live, study, work and relax in a safe and orderly environment that is conducive to 
achievement of the educational, scholarly and public service missions of the 
institution.  The following regulations, while not all-inclusive, identify forms of 
conduct that infringe upon those expectations, disrupt the orderly progress of 
institutional activities and, so, expose the actors to discipline. 

 
Any student, group of students or student organization found to have committed the 
following misconduct is subject to the disciplinary conduct sanctions outlined in 
Section 3, Judicial Student Conduct Policies. 

 
1. Acts of dishonesty, including, but not limited to, the following: 
 

a. Cheating, which is defined as, but not limited to, the following: 
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i. use or giving of any unauthorized assistance in taking 
quizzes, tests, or examinations; 

 
ii. use of sources beyond those authorized by the instructor in 

writing papers, preparing reports, solving problems, or 
carrying out other assignments; or 

 
iii. acquisition, without permission, of tests or other academic 

material belonging to a member of the institutional faculty or 
staff. 

 
b. Plagiarism, which is defined as, but is not limited to, the following: 

 
i. the use, by paraphrase or direct quotation, of the published or 

unpublished work of another person without full and clear 
acknowledgement consistent with accepted practices of the 
discipline; 

 
ii. the unacknowledged use of materials prepared by another 

person or agency engaged in the selling of term papers or 
other academic materials. 

 
c. Other forms of dishonesty relating to academic achievement, 

research results or academically related public service; 
 
d. Furnishing information known or believed to be false to any 

institutional official, faculty member or office; 
 
e. Forgery, fabrication, alteration, misrepresentation or misuse of any 

document, record, or instrument of identification, including 
misrepresentations of degrees awarded or honors received; 

 
f. Tampering with the election of any institutionally-recognized student 

organization; 
 
g. Claiming to represent or act in behalf of the institution when not 

authorized to so represent or so act. 
 
2. Disruption or obstruction of teaching, research, administration, disciplinary 

conduct proceedings, other institutional activities, including its public service 
functions on or off campus, or other authorized non-institutional activities. 

 
3. Disruption of or interference with the activities of persons who are studying, 

sleeping, or otherwise engaging in activities that are consistent with the 
normal and expected uses of institutional facilities, or of student residential 
facilities, whether institutionally controlled or not. 
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4. Acts of aggression including threats, intimidation, coercion or other conduct 

that threatens or endangers the health or safety of any person. 
 

a. Tampering with fire and life safety equipment including, without 
limitation, fire alarms, sprinkler systems, first aid equipment, and 
laboratory safety apparatus; 

 
b. Conduct that threatens or endangers a student’s own health or safety 

may also violate this section; 
 
c. “Aggression” means not only intentional infliction of harm, but also 

conduct that intentionally subjects another to unwelcome, offensive, 
physical contact or that puts another person in reasonable fear that 
the actor intends immediately to subject person to intentional injury 
or unwelcome, offensive touching. 

 
5. Subjection of another person to any sexual act against that person’s will or 

without consent, including any conduct that would constitute a sex offense, 
whether forcible or non-forcible, under SDCL §§ 22-22-1 through 22-22-7.2, 
22-22-19.1 or 22-24.1. 

 
a. Persons who are under the influence of alcohol, marijuana or other 

illegal controlled substances at the time that they are subjected to the 
sexual act shall be presumed incapable of effective consent. 

 
6. Discriminatory conduct proscribed under Board Policy Policies 4:6 1:17 and 

1:18 includes sexual harassment, racial harassment, harassment on other 
grounds identified in Board Policy 4:6(2) 1:17, or harassment on any other 
grounds, directed against individuals. 

 
a. Harassment may be established by showing 

 
i. Conduct toward another person that has the purpose of 

creating an intimidating, hostile or demeaning environment 
and that interferes with his or her ability to participate in or to 
realize the intended benefits of an institutional activity, 
employment or resource. 

 
ii. Conduct toward another person that has the effect of creating 

an intimidating, hostile or demeaning environment and that 
adversely interferes with his or ability to participate in or to 
realize the intended benefits of an institutional activity, 
employment or resource. 
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a) Harassment consists, in most cases, of more than 
casual or isolated incidents. 

 
(1) Consideration should be given to the context, 

nature, scope, frequency, duration and 
location of the incidents, whether they are 
physically threatening or humiliating as 
opposed to merely offensive utterances, as 
well as to the identity, number and 
relationships of the persons involved. 

 
b) Harassment shall be found where, in aggregate, the 

incidents are sufficiently pervasive or persistent or 
severe that a reasonable person with the same 
characteristics of the victim of the harassing conduct 
would be adversely affected to a degree that interferes 
with his or her ability to participate in or to realize the 
intended benefits of an institutional activity, 
employment or resource. 

 
(1) The reasonable person standard includes 

consideration of the perspective of persons of 
the alleged victim’s race, gender or other 
circumstances that relate to the purpose for 
which he or she has become the object of 
allegedly harassing conduct. 

 
a) If the victim does not subjectively 

perceive the environment to be 
hostile, the conduct has not actually 
altered the conditions of participation 
and there shall be no violation of this 
policy. 

 
(2) It is not necessary to show psychological 

harm to the victim to establish that the 
conduct would interfere with the person’s 
ability to participate in or to realize the 
intended benefits of an institutional activity, 
employment or resource. 

 
iii. Other conduct that is extreme and outrageous exceeding all 

bounds usually tolerated by polite society and that has the 
purpose or the substantial likelihood of interfering with 
another person’s ability to participate in or to realize the 
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intended benefits of an institutional activity, employment or 
resource; 

 
b. Sexual harassment through the creation of an intimidating, hostile or 

demeaning environment may be established under section (a) above. 
Sexual harassment may also be established by showing that an 
individual has been subjected to unwelcome sexual advances, 
requests for sexual favors, or other verbal or physical conduct of a 
sexual nature where: 

 
i. Submission to such conduct is made either explicitly or 

implicitly a term or a condition of an individual’s 
participation or use of an institutionally sponsored or 
approved activity, employment or resource; or 

 
ii. Submission to or rejection of such conduct by an individual is 

used as the basis for educational, employment or similar 
decisions affecting an individual’s ability to participate in or 
use an institutionally sponsored or approved activity, 
employment or resource. 

 
7. Attempted or actual theft of services or property, including intellectual 

properties, of the institution or property of a member of the institutional 
community or other personal or public property; 

 
8. Attempted or actual damage to property, including intellectual properties, of 

the institution or property of a member of the institutional community or 
other personal or public property; 

 
9. Possession of stolen property on institutional property or at an institutionally 

sponsored activity, where the property is known to be stolen; 
 
10. Hazing, defined as an act which endangers the mental or physical health or 

safety of a student, or which destroys or removes public or private property, 
for the purpose of initiation, admission into, affiliation with, or as a condition 
for continued membership in a group or organization; Participation in 
hazing.  Hazing includes any activity intended to test another person’s 
willingness or readiness to join a group (or to maintain full status in a group) 
by subjecting that person to humiliation, degradation or other risks of 
emotional or physical harm.  Willing participation in a hazing exercise by the 
person being hazed does not excuse hazing.  Such activities may include but 
are not limited to the following: use of alcohol; paddling in any form; 
physical beatings; creation of excessive fatigue; physical and psychological 
shocks; quests, treasure hunts, scavenger hunts; road trips; personal 
servitude; sleep deprivation and restrictions on personal hygiene; yelling, 
swearing and insulting new members/rookies; being forced to wear 
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embarrassing or humiliating attire in public; consumption of vile substances 
or smearing of such on one's skin; brandings; binge drinking and drinking 
games; sexual simulation and sexual assault; 

 
11. Failure to comply with directions of institutional officials or law 

enforcement officers acting in performance of their duties or failure to 
identify oneself to these persons when requested to do so; 

 
12. Unauthorized possession, duplication or use of keys to any institutional 

premises, unauthorized entry to or use of institutional premises or 
unauthorized possession, entry into or use of institutional equipment, data 
processing systems or information management or storage materials, 
facilities or systems; 

 
13. Violation of published Board or institutional policies, rules or regulations; 
 
14. Violation of federal, state, or local law on institutional premises or at 

institutionally-sponsored or -supervised activities; 
 
15. Making bomb threats; 
 
16. The manufacture, sale, possession, use or consumption of alcohol, 

marijuana or controlled substances by students on any property controlled 
by the Board of Regents or used in connection with any institutionally 
sponsored activity; except that alcohol may be served at social activities 
held in other locations subject to the restrictions set out in this article;  

 
17. Illegal or unauthorized possession of firearms, other items defined as 

dangerous weapons in SDCL § 22-1-2(10), fireworks, explosives, tasers, BB 
guns, or dangerous chemicals on institutional premises; 

 
18. Participation in a campus demonstration which disrupts the normal 

operations of the institution and infringes on the rights of other members of 
the institutional community; leading or inciting others to disrupt schedules or 
normal activities within any campus building or area; intentional obstruction 
which unreasonably interferes with freedom of movement, either pedestrian 
or vehicular, on campus; 

 
19. Obstruction of the free flow of pedestrian or vehicular traffic on institutional 

premises or at institutionally-sponsored or –supervised functions; 
 
20. Conduct classified under state law or local ordinance as disorderly, lewd, 

indecent or a breach of peace; 
 
21. Aiding, abetting, inviting or procuring another person to breach the peace or 

to violate the Student Conduct Code; 
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22. Theft of computer time or other abuse of computer access, including, but not 

limited to: 
 

a. Unauthorized entry into a file to use, copy, read, delete, or change the 
contents, or for any other purpose; 

 
b. Unauthorized transfer of a file; 
 
c. Unauthorized use of another individual’s identification or account; 
 
d. Use of computing facilities to interfere with the work of another 

student, faculty member or institutional official; 
 
e. Use of computing facilities to send obscene or abusive messages or 

to engage in unlawful activities, including those involving uses that 
infringe intellectual properties; 

 
f. Use of computing facilities to interfere with normal operation of the 

institutional computing system; 
 
g. Making, acquiring or using unauthorized copies of computer 

software, or violating terms of applicable software license 
agreements; 

 
h. Attempting to circumvent data protection schemes or tampering with 

security; 
 
i. Violating institutional or Board internet policies. 

 
23. Abuse of the Judicial System, including but not limited to: 
 

a. Failure to obey the summons of a judicial student conduct body or 
institutional official; 

 
b. Falsification, distortion, or misrepresentation of information before a 

judicial student conduct body; 
 
c. Disruption or interference with the orderly conduct of a judicial 

proceeding; 
 
d. Initiation of a judicial proceeding knowingly without cause; 
 
e. Attempting to discourage an individual’s proper participation in, or 

use of, the judicial system, including retaliation against persons who 
brought charges or gave testimony; 
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f. Attempting to influence the impartiality of a member of a judicial 

student conduct body prior to, or during the course of, the judicial 
proceeding; 

 
g. Harassment (verbal or physical) or intimidation of a member of a 

judicial student conduct body prior to, during, or after a judicial 
proceeding; 

 
h. Failure to comply with the sanction(s) imposed under the Student 

Code; 
 
i. Influencing or attempting to influence another person to commit an 

abuse of the judicial system. 
 

24. Invasion of Privacy:  No person may use a concealed camcorder, motion picture 
camera, or photographic camera of any type, to secretly videotape, film, 
photograph, or record by electronic means, any other person without clothing, or 
any other person under or through the clothing being worn by that other person, 
for the purpose of viewing the body of, or the undergarments worn by, that other 
person, without the consent or knowledge of that other person, with the intent to 
arouse, appeal to, or gratify the lust, passions, or sexual desires of that person, 
and invade the privacy of that other person, under circumstances in which the 
other person has a reasonable expectation of privacy. Nor may a person use an 
audio recording device for use of unauthorized eavesdropping when another 
person or persons has an expectation of privacy. 

 
 
C. Other Conduct 
 

Conduct not expressly proscribed may also subject students, groups of students or 
student organizations to discipline where it has the purpose and effect of infringing 
interests protected by the rules set out in section 2(B) of this article, other provisions 
of Board or institutional policy or comparable regulations duly established by other 
educational institutions or public or private authorities; or where it demonstrates that 
an individual disregards the need to conform to reasonable rules and regulations 
intended to protect the health and safety of others and to assure their orderly access 
to and beneficial use of institutional resources and facilities. 

 
D. Student Organizations 
 

Student organizations that, formally or informally through repeated practice, initiate, 
encourage, support or tolerate conduct by members, associates or invitees that 
violates the provisions of this code shall be subject to discipline. 
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1. The privileges of official recognition by South Dakota public institutions 
may be extended to student organizations, including those that maintain 
residences for their members, only if such organizations agree to adopt and 
to enforce policies that, at minimum: 

 
a. Prohibit the possession, use or dispensing of alcoholic beverages at 

organizational functions or in the organizational residence by persons 
under the age of 21 and the provision of alcoholic beverages to 
persons under the age of 21; 

 
b. Prohibit the manufacture, possession, use or dispensing of marijuana 

or illegal controlled substances at organizational functions or in the 
organizational residence; 

 
c. Prohibit the expenditure of organizational funds on alcoholic 

beverages, marijuana or illegal controlled substances; 
 
d. Prohibit the informal collection from the members or residence of 

monies to be spent on alcoholic beverages, marijuana or illegal 
controlled substances; 

 
e. Require that whenever this section permits consumption of alcoholic 

beverages at organizational functions or in the organizational 
residence, the function must adhere to the Board guidelines for 
alcohol usage set out in Board Policy 4:27(E) at page 5 of 6; 

 
f. Establish disciplinary conduct policies and sanctions regarding 

violations by individual members or residents no less stringent than 
those set forth under Board policies, except that limited use of 
alcoholic beverages is permissible as set out above, and except that, 
in lieu of suspension or expulsion, the organization shall suspend or 
revoke the privileges of membership, including residence privileges; 

 
g. Require that a report be filed with the senior student affairs officer 

each semester identifying all actions taken pursuant to the 
disciplinary conduct policies required in this code; 

 
h. Institutions may impose additional or more restrictive conditions on 

official recognition. 
 
2. Student organizations are subject to the Board’s antidiscrimination policies 

set forth in Board Policy 1:18. 
 
E. No provision of this Code shall be interpreted to deprive students of rights 

guaranteed them under state or federal law. 
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F. Violation of Law and Institutional Discipline 
 

1. Students charged with a violation of federal, state, or local laws may be 
subject to disciplinary conduct action and sanction where the conduct would 
fall within the proscriptions set out in this code or institutional regulations.  
Where the student has been found guilty in a court of law or has declined to 
contest such charges, although not actually admitting guilt (e.g., “no contest” 
or “nolo contendere”), the alleged facts that formed the basis of the criminal 
charges shall be deemed established for purposes of disciplinary conduct 
proceedings. 

 
2. Disciplinary Conduct proceedings may be instituted against a student 

charged with violation of a law which is also a violation of this Student 
Code, for example, if both violations result from the same factual situation, 
without regard to the status of civil litigation in court or criminal arrest and 
prosecution.  Proceedings under this Student Code may be carried out prior 
to, simultaneously with, or following civil or criminal proceedings off-
campus. 

 
3. When a student is charged by federal, state or local authorities with a 

violation of law, the institution shall not request or agree to special 
consideration for that individual because of his or her status as a student.  If 
the alleged offense is also the subject of a proceeding before a judicial 
student conduct body under the Student Code, however, the institution may 
advise off-campus authorities of the existence of the Student Code and of 
how such matters shall be handled internally within the institutional 
community.  The institution shall cooperate fully with law enforcement or 
other agencies in the enforcement of criminal law on campus and in the 
conditions imposed by criminal courts for the rehabilitation of student 
violators.  Individual students and faculty members, acting in their personal 
capacities, remain free to interact with governmental representatives as they 
deem appropriate. 

 
4. When the senior student affairs officer receives a report of student 

misconduct that may constitute a felony offense under state or federal law, 
that official shall report the known facts and circumstances to law 
enforcement officials who have jurisdiction over the matter. 

 
3. Judicial Policies 
 

A. Allegations and Hearings 
 

1. Written allegations of misconduct may be filed against any student by any 
member of the institutional community.  Allegations shall be directed to the 
judicial student conduct officer responsible for the administration of the 
institutional judicial system.  The complaint shall state the specific facts that 
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form the basis for the allegation, as well as the identities of any other 
witnesses and the location of any physical evidence of the misconduct.  
Allegations must be signed by the complainant.  Any allegation should be 
submitted as soon as possible after the event takes place or after the 
complainant discovers the identity of the alleged perpetrator. 

 
2. In cases in which a faculty member raises allegations of academic 

misconduct, the written allegation shall contain specific details of the alleged 
violation and include a recommendation in regard to disciplinary conduct 
sanctions. 

 
3. Allegations arising under the human relations policy shall be handled as 

provided in Board Policy 1:18. 
 
4. The judicial student conduct officer shall make an initial determination 

whether the allegations were timely brought, taking into account the 
seriousness of the incident and the degree to which delay may have impaired 
access to evidence.  The judicial student conduct officer shall determine if 
the allegations have merit, including, as to off-campus conduct, whether the 
incident sufficiently affects institutional interest to warrant further 
proceedings. 

 
5. If the judicial student conduct officer determines that the allegations have 

merit, the officer shall next determine whether they can be disposed of by 
mutual consent of the parties involved on a basis acceptable to the judicial 
student conduct officer or by waiver of formal hearing where the student 
charged admits to the misconduct and accepts the proposed punishment. 

 
a. Informal disposition shall be final and there shall be no subsequent 

proceedings.  If the allegations cannot be disposed of informally, the 
judicial student conduct officer may later serve in the same matter as 
the judicial student conduct body or a member thereof. 

 
6. Within fifteen workings days of the filed complaint, the judicial student 

conduct officer shall present all allegations to the student charged in written 
form and shall identify with specificity each section of the conduct code 
under which allegations are brought, the faculty allegations that support the 
allegations and those persons whose testimony shall be used to establish the 
allegations. A time shall be set for a hearing, not less than five nor more than 
fifteen calendar days after the student has been notified.  The minimum time 
limits may be waived by the party charged.  Maximum time limits for 
scheduling of hearings may be extended at the discretion of the judicial 
student conduct officer. 

 
7. Hearings shall be conducted by a judicial student conduct body or judicial 

student conduct officer according to the following guidelines: 
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a. Hearings shall be conducted in private. 
 
b. the chair of the judicial student conduct body or the judicial student 

conduct officer shall have the power to exclude from the hearing any 
person whose conduct interferes with the hearing. 

 
c. In hearings involving more than one accused student, the judicial 

student conduct body or judicial student conduct officer may permit 
the hearings concerning each student to be conducted separately or 
jointly. 

 
d. The complainant and the defendant respondent have the right to be 

assisted by an advisor of their choice, at their own expense.  
Ordinarily, no more than one advisor judicial for each student shall 
be permitted.  The advisor may be a faculty member, staff member, 
student, attorney or family member.  The complainant and the 
defendant respondent are responsible for presenting their own cases, 
and, therefore, advisors are not permitted to speak or to participate 
directly in any hearing before a body or judicial student conduct 
officer, except that the senior student affairs officer shall assume that 
responsibility under Board Policy 1:18 for the presentation of 
evidence in matters involving discrimination complaints against 
students. 

 
e. The complainant, the defendant respondent and the judicial student 

conduct body shall have the privilege of presenting witnesses, 
subject to the right of cross examination.  Witnesses may only be 
present during the hearing while testifying. 

 
f. Pertinent records, exhibits and written statements may be accepted as 

evidence for consideration by a judicial student conduct body or 
judicial student conduct officer at the discretion of the chairperson or 
the judicial student conduct officer. 

 
g. All procedural questions are subject to the final decision of the 

chairperson of the judicial student conduct body or the judicial 
student conduct officer. 

 
h. At the hearing, the judicial student conduct body or judicial student 

conduct officer shall determine (by majority vote if the judicial 
student conduct body consists of more than one person) whether the 
student has violated each section of the Student Code which the 
student is charged with violating. 
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i. The judicial student conduct body’s or judicial student conduct 
officer’s determination shall be made on the basis of whether it is 
more likely than not that the accused student violated the Student 
Code. 

 
j. The fact that a student acted while under the influence of alcohol, 

marijuana or an illegal controlled substance shall not be considered a 
mitigating factor. 

 
k. Intoxication may be considered an aggravating factor, and it shall be 

so considered where the student has a history of prior violations of 
alcohol, marijuana or controlled substance regulations. 

 
l. The judicial student conduct body shall prepare written findings to 

support its determination.  These shall include: 
 

i. Concise statements of each factual finding. 
 
ii. Brief explanations of whether the factual findings justify a 

conclusion that the conduct violated the code; 
 

a) These must address each factual element that must be 
satisfied to establish that conduct has violated the 
code. 

 
iii. Recommendations concerning appropriate sanctions; 

 
a) These must explain why the sanctions recommended 

are appropriate in view of the seriousness of the 
conduct and in consideration of the need to assure 
that the violation shall not recur. 

 
m. If a judicial student conduct body prepares recommended sanctions, 

these shall be forwarded, together with the other findings and 
conclusions, to the judicial student conduct officer who may adopt or 
reject the recommended sanctions. 

 
i. If the findings, conclusions, or recommended sanctions are 

rejected, the judicial student conduct officer shall impose 
appropriate sanctions, or take such other action as deemed 
necessary, and provide the judicial student conduct body with 
a written explanation for this action. 

 
ii. The judicial student conduct officer shall determine the 

effective date of any sanctions imposed. 
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n. The approved written findings and conclusions and sanctions, if any, 
shall be provided to a complainant entitled to receive such 
information under section B, below, and to the defendant respondent. 

 
o. There shall be a single verbatim record of all formal evidentiary 

hearings before a judicial student conduct body.  The record shall be 
the property of the institution. 

 
i. The record and its contents shall be held in confidence and 

may be used solely for purposes of appeal.  Any person who 
unnecessarily discloses the contents of the record to parties 
not involved in the appeal shall be subject to discipline. 

 
ii. In the event of an appeal, the defendant respondent shall be 

given access to the record for purposes of preparing the 
appeal.  Access shall be provided at such places and times as 
the senior student affairs officer may direct. 

 
iii. Except as required by the Americans with Disabilities Act, 

the institution shall not be required to change the form in 
which the record is maintained. 

 
p. Except in the case of a student charged with failing to obey the 

summons of a judicial body, judicial officer or institutional official, 
nNo student may be found to have violated the Student Code solely 
because the student failed to appear before a judicial student conduct 
body, unless the student has allegedly failed to obey the direction of 
a duly empowered student conduct body, student conduct officer or 
other institutional officer to appear.  In all cases, the evidence in 
support of the allegations shall be presented and considered. 

 
B. Sanctions 
 

In each case in which a judicial student conduct body determines that a student has 
violated the institutional Student Code, the sanction(s) shall be determined and 
imposed by the judicial student conduct officer.  Where a violation of Board Policy 
is established, and where a sanction is mandated under Board Policy, that sanction 
shall be imposed.  In cases in which persons other than or in addition to the judicial 
student conduct officer have been authorized to serve as the judicial student conduct 
body, the recommendation of all members of the judicial student conduct body shall 
be considered by the judicial student conduct officer.  The judicial student conduct 
officer is not limited to sanctions recommended by members of the judicial student 
conduct body.  Following the hearing, the judicial student conduct body and the 
judicial student conduct officer shall provide the accused in writing of the findings 
of fact, conclusions and recommendations, if any, reached by the judicial student 
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conduct body or judicial student conduct officer and of the sanction(s) imposed, if 
any. 

 
1. Complainants shall be informed of any sanctions imposed in the following 

circumstances: 
 

a. When the sanction involves remedial action that directly relates to 
the complainant (for example, an order requiring the student 
harasser not to have contact with the complainant); 

 
b. Where the allegations against the accused would constitute a crime 

of violence as defined in section 1(T), above, and committed a 
violation of the institution's rules or policies with respect to that 
crime. 

 
2. Institutions may disclose the final results of a disciplinary conduct 

proceeding when, at their discretion, they conclude that disclosure will 
serve a legitimate educational interest and determine through a disciplinary 
conduct proceeding conducted under its student conduct code that the 
alleged student perpetrator committed a crime of violence or a nonforcible 
sexual offense that is a violation of the university's rules or policies with 
respect to such crime or offense. For purposes of this subsection, "final 
results" means the name of the student perpetrator, the violation 
committed, and any sanction imposed by the university on that student. 
Names of other students involved in the violation, such as a victim or 
witness, will be released only with the written consent of that other student 
or students. 

 
3. Institutions may inform the parents or legal guardians of students under 

twenty-one years of age that the students have violated institutional 
policies concerning the use or possession of alcohol or controlled 
substances as follows: 

 
a. When the infraction occurs under circumstances that suggest that 

the student suffers from a serious substance abuse problem or 
shows little regard for his or her own health or safety or that of 
others; or 

 
b. When the student is found to have committed a second violation.  
 

3. The following sanctions may be imposed upon any student found to have 
violated the institutional Student Code: 

 
a. Warning – A disciplinary conduct notice in writing to the student that 

the student is violating or has violated institutional regulations. 
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b. Censure – A written censure for violation of specified regulations. 
 
c. Probation – Probation is for a designated period of time and includes 

the probability of more severe disciplinary conduct sanctions if the 
student is found to be violating any institutional regulation(s) during 
the probationary period. 

 
d. Loss of Privileges – Denial of specified privileges for a designated 

period of time. 
 
e. Fines – Previously established and published fines may be imposed. 
 
f. Restitution – Compensation for loss, damage or injury.  This may 

take the form of appropriate service or monetary or material 
replacement. 

 
g. Discretionary Sanction – work assignments, service to the institution 

or other related discretionary assignments. 
 
h. Residence Suspension – Separation of the student from residence 

facilities for a definite period of time, after which the student is 
eligible to return.  Conditions for readmission may be specified. 

 
i. Residence Expulsion – Permanent separation of the student from 

residence facilities. 
 
j. Suspension – Separation of the student from the institution for a 

definite period of time, after which the student is eligible to return.  
Conditions for readmission may be specified.  A student who has 
been suspended from one Board institution may not be enrolled at 
another. 

 
k. Expulsion – Mandatory separation of the student from the institution 

for a period of no less than six years.  A student who has been 
expelled from one Board institution may not be enrolled at another 
until the period of expulsion has expired. 

 
l. The privileges of continued participation in institutional activities, 

access to institutional facilities or residences may be conditioned 
upon participation in or completion of counseling, substance abuse or 
comparable programs, at the student’s expense. 

 
m. More than one of the sanctions listed above may be imposed for any 

single violation. 
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n. Imposition of a sanction may be delayed, suspended or held in 
abeyance on such conditions as the judicial student conduct officer 
may prescribe. 

 
4. The following sanctions are mandated for violation of Board policies: 
 

a. Discipline for acts of aggression, sex offenses or harassment shall be 
subject to the following conditions: 

 
i. Discipline on the first occasion may include expulsion, where 

appropriate, given the nature of the act of aggression, sex 
offense or harassment; 

 
ii. If there is a second occurrence of an infraction of the same 

nature at any time during the student’s career in South 
Dakota public higher education, expulsion shall be 
mandatory. 

 
b. Persons who make bomb threats or who aid or abet their making 

shall be expelled.  Additionally, they shall be required to pay 
restitution to the institution for all direct and indirect expenses 
incurred as a result of the threat or threats. 

 
c. Disciplinary Conduct sanctions for infractions of alcohol, marijuana 

and controlled substances regulations: 
 

i. Discipline for the initial infraction shall be determined under 
local regulations which may provide for mandatory substance 
abuse assessment. 

 
ii. If, at any time during their enrollment within the system, 

students commit a second offense under the alcohol, 
marijuana and controlled substances policy, they shall be 
fined $100.00 and placed on disciplinary conduct probation. 

 
iii. If, at any time during their enrollment within the system, 

students commit a third alcohol, marijuana or controlled 
substances offense, they shall either be suspended for one 
semester or, in compelling circumstances, be permitted to 
continue attendance subject to disciplinary conduct probation 
while participating in an approved substance abuse treatment 
program at their own expense. 

 
iv. The foregoing sanctions, together with such actions as may 

be imposed pursuant to local regulations for initial 
infractions, are minimum sanctions.  The reference to them 
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does not preclude the institution from imposing more severe 
sanctions at any level, including expulsion, where the facts 
and circumstances of the infraction warrant such action. 

 
v. Where an infraction of Board alcohol, marijuana or 

controlled substances policies appears also to constitute a 
criminal offense under South Dakota or federal law, the 
institution may refer the matter to law enforcement 
authorities.  Where the facts suggest a felony offense, such 
referral shall be mandatory.  Referral of a matter to law 
enforcement authorities shall not require suspension of 
disciplinary conduct proceedings nor delay imposition of 
discipline. 

 
d. The following sanctions may be imposed upon groups or 

organizations: 
 

i. Those sanctions listed above in Section 3(B)(3)(a)-(g) and 
(l)-(n). 

 
ii. Loss of all privileges, including institutional recognition, for 

a specified period of time. 
 
iii. when an officially recognized student organization has 

violated any of the conditions of the recognition established 
under the alcohol, marijuana and controlled substances 
policy, it shall be disciplined as follows: 

 
a) On the first offense the organization shall be required 

to forego the use of alcohol at any of its functions, to 
remove all alcohol from the residence or both for one 
calendar year from the date on which this discipline is 
imposed.  Additionally, the organization may lose the 
right to conduct social functions for a like period of 
time or, at the discretion of local officials, may incur 
additional sanctions including the loss of recognition. 

 
b) A second offense within four years against any of the 

conditions of recognition or a violation of a sanction 
imposed following a first infraction shall result in the 
suspension of the privilege to solicit and to accept 
new members for one calendar year from the time the 
sanction is imposed and may result in the loss of 
recognition. 

 
c) A third offense shall result in the loss of recognition. 
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C. Interim Suspension 
 

In certain circumstances, the senior student affairs officer, or a designee, may 
impose an institutional or residence suspension prior to the hearing before a judicial 
student conduct body. 

 
1. Interim suspension may be imposed only for one or more of the following 

purposes: 
 

a. To ensure the safety and well-being of members of the institutional 
community or preservation of institutional property or other property 
located on premises controlled by the institution; 

 
b. To ensure a student’s own physical or emotional safety and well-

being; or 
 
c. To ensure the normal operations of the institution where a student 

poses a definite threat of disruption of or interference with the 
normal operations of the institution. 

 
2. During the interim suspension, students shall be denied access to residence 

facilities or to the campus (including classes) or all other institutional 
activities or privileges, in any combination or all together, for which the 
student might otherwise be eligible, as the senior student affairs officer or the 
judicial student conduct officer may determine to be appropriate. 

 
3. Except in circumstances presenting an immediate threat to the safety and 

well-being of members of the institutional community, including the affected 
student, or in circumstances presenting an immediate threat of serious 
damage to institutional property or other property located on premises 
controlled by the institution, interim suspension may not be imposed until 
the student is afforded a reasonable opportunity to meet informally with the 
senior student affairs officer, or a designee, to learn the basis for the action 
and to raise any objections or to request leniency.  The student should be 
notified beforehand of the purpose of the meeting.  A student who fails to 
respond to the notice shall be deemed to have waived the right to such a 
meeting. 

 
D. Disciplinary Conduct sanctions shall not be made part of the student’s permanent 

academic record, but shall become part of the student’s confidential record.  
Sanctions that would be considered in the course of administering progressive 
discipline under section 3(B)(2) above shall be disclosed to another institution within 
the system if a student transfers to that institution or is required to appear there to 
respond to disciplinary conduct allegations.  Upon graduation, the student’s 
confidential record may be expunged of disciplinary conduct actions other than 
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residence expulsion, institutional suspension or institutional expulsion.  Cases 
involving the imposition of sanctions other than residence expulsion, institutional 
suspension or institutional expulsion shall be expunged from the student’s 
confidential record six years after final disposition of the case or such other time as 
the judicial student conduct officer may prescribe at the time of the expulsion.  
Where restitution is required of a student, the institution reserves the right to disclose 
all material portions of the confidential file as may be necessary to obtain a 
judgment in a court of competent jurisdiction.  Such files as relate to matters 
involving restitutionary sanctions shall be preserved at least until all necessary sums 
have been paid. 

 
E. Students enrolled in a Board institution shall be held accountable for their conduct 

while visiting other Board institutions.  Students may be required, as a condition of 
continued enrollment, to report at their own expense to another campus to appear 
before a disciplinary conduct hearing and to answer allegations based on their 
conduct while at that campus. 

 
1. Any discipline imposed in response to campus or Board regulations shall be 

given systemwide effect.  A student suspended at one institution shall not be 
able to enroll in the meantime at another.  A student who has been expelled 
from one Board institution may not be enrolled at another. 

 
2. When a student is brought forward on disciplinary conduct allegations by an 

institution, sanction shall be determined under local standards.  This 
punishment/sanction may, at the discretion of local authorities and pursuant 
to local procedural regulations, include sanctions more severe than the 
minimum sanctions set forth in systemwide policy; except that no 
discretionary recommendation for suspension or expulsion may be imposed 
without the concurrence of the senior student affairs officer from the 
student’s home campus. 

 
F. Appeals 
 

1. A decision reached by the judicial student conduct body or a sanction 
imposed by the judicial student conduct officer pursuant to § 3:4(3)(A)(7) 
may be appealed by accused students or complainants entitled to receive 
information concerning disciplinary conduct sanctions under section (B) 
above, to an appellate board of the institution within five (5) week days, 
exclusive of holidays, after notice of the decision is sent.  Such appeals shall 
be in writing and shall be delivered to the judicial student conduct officer or 
his or her designee. 

 
2. Except as required to explain the basis of new evidence, an appeal shall be 

limited to review of the verbatim record of the initial hearing and supporting 
documents for one or more of the following purposes: 
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a. To determine whether the original hearing was conducted fairly in 
light of the allegations and evidence presented, and in conformity 
with prescribed procedures; 

 
b. To determine whether the facts in the case were sufficient to 

establish that violation(s) of the Student Code occurred; 
 
c. To determine whether the sanction(s) imposed were appropriate for 

the violation of the Student Code which the student was found to 
have committed. 

 
3. An appeal may request consideration of new evidence, sufficient to alter a 

decision, or other relevant facts not brought out in the original hearing, 
where such evidence or facts were not known to the person appealing at the 
time of the original hearing. 

 
4. If an appeal is upheld by the appellate board, the matter shall be remanded to 

the original judicial student conduct body and judicial student conduct 
officer for re-opening of the hearing to allow reconsideration of the original 
determination and/or sanction(s). 

 
5. In cases involving appeals by students accused of violating the Student 

Code, review of the sanction by the appellate board may not result in more 
severe sanction(s) for the accused student.  Instead, following an appeal, the 
senior student affairs officer may, upon review of the case, reduce, but not 
increase, the sanction(s) imposed by the judicial student conduct officer. 

 
6. Where complainants entitled to receive information concerning disciplinary 

conduct sanctions under section (B) above appeal from the decision, the 
senior student affairs officer may, upon review of the case, reduce or 
increase the sanction(s) imposed by the judicial student conduct officer or 
remand the case to the original judicial student conduct body and judicial 
student conduct officer. 

 
4. Administrative Review 
 

As provided in Board Policy No. 1:6(4), the Board or a President may review a finding or a 
sanction of an official or body exercising the powers delegated through this policy. 
 
A. Except on the affirmative vote of two-thirds of the members of the Board, a notice of 

review must be given to the complainant and defendant respondent within ninety 
calendar days of a final decision by the official or body exercising delegated 
authority. 

 
5. Interpretation and Revision 
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A. Any question of interpretation regarding the Student Code shall be referred to the 
senior student affairs officer or his or her designee for final determination. 

 
B. The Student Code shall be reviewed every four years under the direction of the 

judicial student conduct officer. 
 

1. If the review leads to a recommendation that Board policy be modified, that 
recommendation and its supporting rationale shall be provided to the 
institutional president and, if approved, forwarded to the Executive Director. 

 
6. Institutions may adopt consistent local regulations to implement this code. 
 
 
 
 
SOURCE: BOR, February 1969; RR, 12:06, 1977; BOR, 1980; BOR, April 1987; BOR, June 
1990; BOR, December 1994; BOR, October 1996; BOR, December 1999; BOR, March 2006. 
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