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ACADEMIC AFFAIRS COUNCIL 
 
 

AGENDA ITEM: 6.K 
 

DATE: May 28, 2008 
 

****************************************************************************** 
 
SUBJECT:  FERPA Issues 
 

A couple of weeks ago, Dr. Shekleton circulated a link to Inside Higher Ed that 
announced some changes proposed by the US Department of Education to FERPA.  (see 
http://insidehighered.com/news/2008/03/24/ferpa)  For reference, the text of this article is included 
as an appendix.  As noted, many of the proposed changes to rules can be tied to broad concerns 
that crystallized in the wake of last year’s shootings at Virginia Tech.  In response, the U.S. 
Education Department proposed new regulations to govern FERPA.  As was noted in the article, 
the proposals outlined appear to contain nothing that departs substantively from the law as it has 
been understood by campus officials. But the proposed regs do suggest several important 
updates, changes and clarifications since the last review/update which occurred in 2000. 
 

In addition, Dr. Shekleton noted an article from the Chronicle of Higher Education 
which, from his perspective, provides another excellent summary 
(http://chronicle.com/weekly/v54/i32/32a05301.htm?utm_source=at&utm_medium=en).  A copy of this 
is also attached.  Jim’s e-mail message, copied in its entirety, follows. 
 

“I commend the following article to you.  The author, Steve McDonald, is the most highly 
esteemed FERPA expert among the higher education practitioners.  The analyses that he 
lays out here are fundamentally sound.   
 
NOTE: Except for the pharmaceutical program at SDSU, no South Dakota public 
university is subject to HIPAA regulations, so FERPA and the ADA have always been the 
only federal statutes whose privacy rules apply to those medical records.   
 
I’d also demur from two analyses.   
 
First, notwithstanding the fact that FERPA responded, at least in part, to excesses during 
the Nixon years, there are unnecessarily difficult FERPA questions at the interface 
between local, state or federal law enforcement agencies and institutional record-keepers 
outside the institutional law enforcement unit.    
 

****************************************************************************** 
RECOMMENDED ACTION 

  
 Discussion. 
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Second, the very fact that Steve’s essay to dispel FERPA myths is a welcome publication 
a generation after the statute was enacted establishes the necessity of revising the 
legislation.  FERPA is lock and key, file cabinet, lecture hall, brick and mortar institution 
legislation whose application to digital, collaborative living, learning, governance 
environments relies upon extensive series of uncertain inferences.  The new exceptions to 
exceptions reflect little more than a patchwork of ad hoc legislative responses to 
emergent concerns with crime, substance abuse or insane violence.” 
 
Members of AAC should review these materials and be prepared to discuss issues or 

concerns arising from the campuses. 
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News, Views and Careers for All of Higher Education 

MARCH 24 

U.S. Proposes New Rules on Student Privacy 
The federal law designed to protect the privacy of students’ educational records has been under scrutiny and 
stress from a variety of angles in recent years, most recently from those concerned (in the wake of last year’s 
shootings at Virginia Tech) about whether the Family Educational Rights and Privacy Act gives college officials 
sufficient latitude to report their fears about mentally ill students. 

    

Responding to the issues raised by Virginia Tech, by laws like the Patriot Act, and by several recent court 
decisions, the U.S. Education Department today proposed new regulations to govern the educational privacy 
law known as FERPA, which restricts disclosures by educational institutions from a student’s records. 

As is typical when federal agencies propose new rules to update existing laws or programs, the department’s 
guidelines for FERPA, which appear in today’s Federal Register, appear to contain nothing in the way of 
stunning surprises or radical departures from the important law as it has been understood by campus officials. 
But the regulations proposed by the Education Department suggest several important updates, changes and 
clarifications to the law since the regulations were last significantly updated, in 2000. 

Perhaps foremost among them, as the anniversary of the April 16 shootings at Virginia Tech approaches, is an 
attempt to give educational administrators more latitude in sharing information about a student (without getting 
that student’s prior approval) when they believe the health and safety of that student or others may be in 
jeopardy. A federal report in the wake of Virginia Tech found consistent “confusion and differing 
interpretations” about when it was appropriate for college instructors or administrators to provide information 
about students they suspected might pose harm to themselves or others, and what kind of liability the campus 
officials might face if they were later found to have violated FERPA by revealing that information. 

Although legal experts (on Inside Higher Ed and elsewhere) and Education Department officials have argued 
that the law already provides significant flexibility and protections for such disclosures, the department’s new 
proposed regulations aim to “provide a new standard” for when campus officials can release information under 
the “health and safety” exception. 

Under the proposed change, the department explains in its publication today, “the Secretary requires that, 
considering the totality of the circumstances, there must be an articulable and significant threat [emphasis 
added] to the health or safety of a student or other individuals, and that the disclosure be to any person whose 
knowledge of the information is necessary to protect against the threat. 
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“On the other hand,” the proposed regulation continues, “the Secretary has determined that greater flexibility 
and deference should be afforded to administrators so they can bring appropriate resources to bear on a 
circumstance that threatens the health or safety of individuals. To provide for appropriate flexibility and 
deference, the Secretary has determined that if, based on the information available at the time of the 
determination, there is a rational basis [emphasis added] for the determination, the Department will not 
substitute its judgment for that of the educational agency or institution in evaluating the circumstances and 
making its determination.” 

In other words, the department aims to clarify the legal standard a campus official must meet in deciding to 
release information (assuring that there is an “articulable and significant threat” to the health and safety of 
individuals), but also offering assurance that college officials will be less likely to be second guessed later for 
having released the information as long as they can show they had a “rational basis” for their original decision. 

Steven McDonald, general counsel at the Rhode Island School of Design, who closely monitors developments 
related to the educational privacy law, said the department had signaled to colleges in guidance as early as 
2004 that it would not second guess decisions they made to release information related to students’ health 
and safety. But the current language in the FERPA regulations “clearly was frightening” to many campus 
officials,” because it “made it sound like you had to be absolutely sure before you relied on that exception. The 
proposed new language, McDonald said, makes it crystal clear that “you’re not going to get in trouble for a 
good faith decision made in the heat of the moment before all facts are known.” 

“This is a very positive and important statement that provides a significant safety net for college administrators 
who have been inappropriately concerned about a narrow interpretation of emergency conditions” under the 
law, said Sheldon E. Steinbach, a lawyer with the Washington firm of Dow Lohnes. “These regulations 
hopefully will be heeded by administrators at all levels so as to understand that at the end of the day, the 
welfare of the student and the student body and the community is what is paramount, and not restricting 
access to vital information out of a fear of potential penalty that does not exist.” 

Following are some other changes that the proposed rules would make: 

 To conform FERPA with the requirements of the USA Patriot Act, the proposed rules would make 
clear that educational institutions must disclose education records to the attorney general in response to an 
ex parte court order as part of an investigation or prosecution related to potential terrorism.  

 To conform FERPA with the requirements of the Campus Sex Crimes Prevention Act, enacted in 
2000, the new regulations would permit campus officials to release information they received from a state 
community notification program about a student registered as a sex offender.  

 The proposed rules would extend to contractors, consultants and others who work with a college or 
school the exception that allows educational institutions to disclose personally identifiable information about a 
student to school officials who have “legitimate educational interests in the information.”  

 The rules would allow a school or college to share information about a student without his or her 
consent with officials at another institution in which the student has already enrolled.  

 The department, citing concerns that “some institutions are under the mistaken impression that 
FERPA prevents them from providing parents with any information about a college student,” aims to clarify in 
the proposed regulations that current laws and rules allow colleges to make information available to parents 
of financially dependent students without their consent, and to any student (even if not he or she is not 
financially dependent on the parents) under several exceptions to the law.  
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 Reflecting changing technology, the rules would clarify that students who study online or otherwise 
are not physically present in the classroom are covered by FERPA. (Existing regulations extend the law to 
students studying via correspondence, but do not address those who are taught by electronic means.)  

 The regulations would clarify that educational institutions can provide personally identifiable 
information to state auditors without prior consent without violating FERPA.  

 The new rules would provide “objective standards” about when colleges and schools can release 
education records and other information without the consent of students when they have removed all 
“personally identifiable information.” The regulations, as proposed, would seem to allow for the release of 
significantly more information that has been redacted, as long as it is not seen as targeted to identify an 
individual student or does not, in combination with other information that might be requested, allow for 
students to be identified by name.  

 The proposed regulations would bar a college or school from requiring a victim of an alleged sexual 
offense to agree not to disclose information he or she receives from the institution about the alleged 
perpetrator as part of a campus disciplinary proceeding. “Some postsecondary institutions have required the 
accuser to execute a non-disclosure agreement before they disclose the outcome of a disciplinary proceeding 
for an alleged sexual offense as required under the [Jeanne Clery Disclosure of Campus Security Policy and 
Campus Crime Statistics Act],” the department says in its guidance published today. “The proposed 
regulations would clarify that postsecondary institutions may not require the accuser to execute a non-
disclosure agreement or otherwise interfere with the redisclosure or other use of information disclosed as 
required under the Clery Act.”  

 The rules make clear that, as suggested by a 2002 Supreme Court decision in a case involving 
Gonzaga University, the department has the authority to investigate possible violations of FERPA even if a 
complaint by a parent has been withdrawn or no complaint has ever been filed. “[T]he department needs to 
establish in its regulations that the Office may investigate allegations of non-compliance provided by a school 
official or some other party who is not a parent or eligiblestudent because sometimes parents and students 
are not aware of an ongoing FERPA problem that needs to be addressed.”  

“This is a pretty significant update of FERPA regulations,” said Barmak Nassirian, associate executive director 
of the American Association of Collegiate Registrars and Admissions Officers. “I’m impressed. It’s very 
thoughtful.” 

The department invites comments on the proposed rules by May 8, and offers instructions on how to submit 
them in the publication in today’s Federal Register. 

— Doug Lederman 

Got something to say?  

Comments 

FERPA LITE 
Although I have only skimmed the notice in today’s Federal Register, I see some of the changes welcome, 
especially some of the clarity the new rules bring to institution. But I worry about the implications the changes 
revealed by that clarity. 
The proposed rules would “allow” schools to report both the academic AND the social behavior of 18-21 year 
old students to their parents IF the students are dependents on the parents’ taxes. It would extend the rights of 
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outside contractors to view and use private data. It enables the use of non-court reviewed National Security 
Letters to gain information about students...with the concurrent gag order on the schools to prevent schools 
from informing the students. 
So, for some purposes and in some places, an 18-21 year-old is an adult...but not at an university. More to the 
point, students are not adults if their parents can claim them as tax deductions! So, students lose identity even 
as they are commodifed for their parents. 
This latter issue worries me far more than the to-be-expected clarification of the odious Patriot Act and NSL’s 
or even the extension of rights to outside contractors. Think about it: To measure someone’s adulthood, their 
identity, we have now legally connected that measure to their monetary value in an economic exchange. 
Perhaps I should be glad that the Federal Government has finally spelled out assumptions that drive current 
U.S. social thought. But, I am not. 
theron, at 9:10 am EDT on March 24, 2008 

STUDENT VS. ADULT 
A previous comment suggested that the new rules would allow dependant students be subject to the review of 
thier parents without thier knowledge. The current rules already allow for that to happen but few institutions are 
aware, which leads to the need for the “new” clarity. 
Randy, at 11:35 am EDT on March 24, 2008 
Theron raises important issues, but these proposed regulations contain at least one necessary clarification. 
Too many institutions have been hiding behind FERPA when they deny parental requests about the health 
and well-being of their children. Only when pressed will many institutions concede that there is no federal 
barrier to sharing serious life-and-death information. It is morally indefensible for an institution not to work with 
parents to help prevent, for example, a suicide or a mind and body being destoyed by meth. Yet, it happens. 
It is hypocritical of institutions to complain loudly about what they call excessive federal regulation in privacy 
matters, or financial aid, or research accounting, when in many cases the institutions are all too eager to 
misuse the federal regulations as a smoke-screen to shield their own covert policies that they would rather not 
disclose or explain. These proposed regulations may save lives and institutions that play by the rules will 
welcome them. 
Former Reg Reviewer, at 12:25 pm EDT on March 24, 2008 

A VIOLATION OF RIGHTS 
At eighteen years old you reach the age of majority. Regardless as to whether or not you attend a university, 
you shouldn’t have to answer to your parents anymore. Just because you attend a university doesn’t mean 
that you should have your privacy rights violated. These “clarifications” are nothing more than making certain 
adults second class citizens. None of your private information should be shared with anyone else without your 
consent. These rules even apply to non-dependent students. It’s time we treated all adults, whether they are 
eighteen or fifty, whether they attend a university or not, like adults, and leave them responsible for 
themselves. If I were attending a university today, I would feel as though I couldn’t go to the school 
psychologist for help, or that I should only see a private psychologist who was unconnected with the school. 
This is a terrible rights violation that no adult should be subject to. 
Robert, at 1:20 pm EDT on March 26, 2008 
If the clarification of the regulations passes as proposed, I don’t think students like “Robert” would have to 
worry about information being disclosed by school psychologists. At least I would hope not. Counseling 
centers and the professionals who work in them are bound by a code of ethics and probably could not disclose 
to anyone, including a parent, unless there were an imminent threat to the health or safety of the individual 
counselee or of others. 
Steve, at 6:00 pm EDT on March 28, 2008 
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PARENTAL CONCERN 
I am the mother of a freshman who attends an expensive, small, private NY state college. In December he 
showed signs which we later understood as indications of possible mental illness. His personality was loving 
and compassionate towards his family and from one second to the next he ceased all communication with 
anyone related to him including friends from childhood. 
We immediately contacted the Director of the Counseling Center at the school and went through a month long 
bureaucratic process involving the Director of Counseling, the Dean of Academic Advising and the VP of 
Student Affairs. The latter two are administrators, not trained counselors but we had to rely on their opinion 
whether or not our son needed counseling. All the while under the impression that they were our allies in trying 
to help our son. They in turn relied on the opinion of professors and advisors whose knowledge of our son was 
brief and whose contact with him was only in the classroom. We did succeed in getting him to a counseling 
session and the result was we were immediately cut out of the process of helping him. The VP ordered us not 
to contact anyone at the school and that no one there had permission to speak with us. She then allowed our 
son to place us on a persona non grata list, threatening us with arrest if we were caught trespassing on 
campus. These people criminalized us—the parents. 
We then involved the President and Dean of Students and only then did the VP agree to speak with us. She 
told us it had been determined our son wasn’t a harm to himself or others and did not see the need for further 
mandated counseling. We have had several close family members visit him and their immediate and lasting 
reaction was his behavior was nowhere near normal. After specifically asking, she finally disclosed to us the 
dispute process for the PNG list and agreed to a meeting. In the meantime, three months have passed and 
our formerly gregarious and social son has continued his social withdrawal and isolation. A condition I defy 
anyone to justify as healthy. 
The actions this college has taken are morally indefensible and even though I wonder how legally defensible 
they are I don’t really care. Before I spend $10,000 on a lawyer, I will spend it on a PR firm and get the word 
out to all the millions of parents out there about what could happen when their child goes to college. I have 
shared my story with many people including school administrators, guidance counselors, psychologists and 
lawyers all of whom are also parents. People are shocked and many are afraid for their kids who are now in 
the process of applying to colleges. They are making a point of better understanding FERPA—most didn’t 
have a clue about what it is let alone it’s implications. 
The mission of this college was to teach ethical and socially responsible behavior and they have showed 
none. They failed to help one of their own students in crisis and have exhausted our good faith in what has 
only turned out to be superficial concern despite the many statements in their publications and website of what 
a small, caring community they are. Statements that were key in my son’s decision to attend their college. 
We are talking about a beloved son, a human being here, not a law. We are talking about administrators and 
counselors, not some unidentifiable system, who brutally and completely cut out the parents and actually 
enabled our child, who has been an “adult” for all of six months, to further isolate himself from society, family 
and friends. Explain to me again how FERPA justifies that! 
ccbb, at 8:30 am EDT on April 1, 2008 

CHANGES IN FERPA LAW 
I was very interested to read this article. As a former member of the Parent Council at Cal Poly San Luis 
Obispo, an advisory group of parents of current students, I encountered resisistance when I continued to 
broach the topic of the university taking some sort of leadership role in instituting changes in the law, so 
parents of dependent students could have access to student academic and health information as well as 
conversing with university officials about the progress their student was making toward graduation. They have 
made their policies regarding FERPA more transparent online, but hide behind the “we don’t have to tell you 
anything unless your student gives us permission” policy. From what I read in the article, the changes seem 
very promising for parent access issues. When will these changes take place? I have placed a call to the 
universtiy counsel’s office regarding these changes, to see how Cal Poly will implement them. 
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John Cotter, parent of student at Cal Poly San Luis Obispo, at 4:00 pm EDT on April 2, 
2008 
 



9 
 

 
http://chronicle.com/weekly/v54/i32/32a05301.htm  

From the issue dated April 18, 2008
 

The Family Rights and Privacy Act: 7 Myths — and the Truth 
By STEVEN J. MCDONALD 

An extraordinary amount of the national discussion since the shootings at Virginia Tech a year ago has 
focused on the role that the Family Educational Rights and Privacy Act, or Ferpa, the federal statute 
governing the privacy of student records, played in that tragedy. What that discussion has revealed most 
notably is that, although colleges have been subject to Ferpa for more than 30 years, and although few if 
any statutes have such wide-reaching, everyday application on our campuses, most of us still don't know 
much about it. In a way, Ferpa is the Rodney Dangerfield of statutes: While there is a great deal to it, it 
just doesn't get much respect. 

In an effort to bring about greater clarity, the Family Policy Compliance Office, the office within the 
Education Department that oversees and enforces Ferpa, recently proposed the first major amendments 
to the regulations since 2000. For the most part, those amendments would simply codify and reinforce 
existing guidance. In a few circumstances, they would actually expand our already considerable discretion 
to disclose student records and information. But even those amendments will do no good unless we begin 
to pay attention to Ferpa and dispel a number of all-too-common myths about it that continue to get in the 
way of our doing the right thing for our students. Those myths include: 

1. Ferpa applies to all information about our students. In fact, Ferpa governs the disclosure only of 
"records" and information from "records," not information generally. Personal knowledge is not subject to 
Ferpa, and its disclosure is therefore not prohibited by Ferpa — even if it also happens to be recorded. 

Thus, for example, a professor who observes a student behaving oddly in a classroom, a resident 
assistant who notices a disturbing change in a student's temperament, or an adviser who sees a student 
become increasingly withdrawn and uncommunicative is free, as far as Ferpa is concerned, to raise the 
concern with others — and should do so. We do neither the student nor ourselves a favor if we don't try to 
reach out and deal with such situations when we still have the opportunity. 

Ordinarily, if circumstances allow, it is preferable to raise such concerns first with those trained to 
evaluate and deal with them, such as campus mental-health professionals, campus police, or appropriate 
student-affairs officials. When the situation appears to be urgent, however, it is both appropriate and 
permissible to disclose the concern as broadly as seems necessary. 

2. Ferpa makes it virtually impossible to disclose anything to anyone. The statute does apply 
broadly to almost all recorded student information in our possession, but, even so, it still offers us 
considerable leeway. 

First, it exempts entirely from its coverage several categories of records, including, most significantly, 
"law-enforcement records." Records that are created by a campus's law-enforcement unit — be it 
commissioned police or noncommissioned security — at least in part for law-enforcement purposes and 
that are maintained by that unit may, under Ferpa, be freely shared with anyone for any reason. It makes 
no difference whether the creation of those records was also motivated by internal disciplinary or other 
reasons or whether they are shared with others on the campus for their own use. The copies of any such 
records that are shared with other offices do become subject to Ferpa, but the originals in the law-
enforcement unit's possession remain entirely free of Ferpa's restrictions. 

In addition, Ferpa offers no fewer than 15 exceptions to its general prohibition on the disclosure of student 
records and the information they contain (see list on following page), and a 16th exception has been 
proposed. 
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Finally, Ferpa also allows us to disclose records that have been thoroughly "anonymized," or scrubbed of 
personally identifiable information, and we are always free to disclose any student record with the 
student's consent. 

At the same time, Ferpa also never compels us to use any of that leeway. Rather, it gives us discretion to 
do so under the specified circumstances if we deem it appropriate — and therefore requires us to make a 
decision, a situation that can lead to paralysis. But if we choose not to disclose student information when 
we would be permitted to do so, whether for legitimate policy reasons or by default, we should not use 
Ferpa as an excuse and thereby perpetuate this unfortunate and potentially harmful myth. 

3. Ferpa prohibits us from sharing any student information with parents unless students 
specifically consent. As useful as such a "rule" might be in this age of attack-helicopter parents, and 
while we are free to adopt it as a policy matter if we so wish, we are not compelled to do so by the statute. 
Primary control over a student's records does shift from the parents to the student when the student 
enrolls in college, even if the student is still a minor, but primary control is not the same as total control. 
Institutions can disclose student information to parents under any number of circumstances. 

Among the circumstances: 

• If either parent claims the student as a federal tax dependent, the institution may, with 
confirmation of that status, disclose any and all information it has about the student to both 
parents, regardless of the student's age or whether there is an emergency. 

• If the student is under 21, the institution may inform the student's parents of any violations of its 
alcohol or drug policies, regardless of whether the student is a tax dependent or whether there is 
an emergency. 

• If the institution reasonably believes that there is a health or safety emergency involving the 
student, the institution may alert the student's parents and seek their assistance, regardless of 
the student's age or whether the student is a tax dependent. 

Moreover, we can make such disclosures even if the student has asked us not to. Ferpa doesn't give 
students a veto over any of the permitted disclosures except the one for "directory information." 

4. We can't rely on the "health or safety emergency" exception if there's any uncertainty at all 
about whether we're facing imminent catastrophe. The many reviews and reports after Virginia Tech 
found the greatest confusion about, and resulting fear of, the Ferpa exception for disclosures to 
"appropriate persons" in connection with an "emergency" involving the "health or safety of the student or 
other persons." Much of that confusion and fear, it seems, can be traced to the regulation's statement that 
each of those terms must be "strictly construed." Additional guidance, intended to head off backlash 
against foreign students after September 11, 2001, indicates that the "danger" used to justify invocation of 
the exception must be both "serious" and "imminent." 

To be sure, Ferpa is a privacy statute, and we certainly must acknowledge our students' legitimate 
interest in maintaining their privacy, but Ferpa does not make that interest an absolute, unassailable 
priority. Nor does Ferpa require that the situation at hand be a "red level" crisis, that only the intended 
disclosure will avert it, and that we be absolutely sure of both those conditions before proceeding. 

Rather, Ferpa recognizes that decisions about when emergency disclosure is needed and what 
disclosure is appropriate must often be made in the heat of the moment, before all of the facts are, or 
could possibly be, known. In other guidance, the Family Policy Compliance Office has expressly stated 
that it will not fault good-faith decisions in that regard even if they turn out, in hindsight, to have been 
wrong: "This office will not substitute its judgment for what constitutes a true threat or emergency unless 
the determination appears manifestly unreasonable or irrational." 

The reality, then, is that there is little to worry about when relying on the health-or-safety-emergency 
exception. But to make that point even clearer, the compliance office has just proposed to amend the 
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regulation by eliminating the "strictly construed" provision and replacing it with a codification of its 
previous guidance. Those changes, the compliance office states, are intended to underscore that 
colleges have far "greater flexibility and deference" than we may have realized to "bring appropriate 
resources to bear on a circumstance that threatens the health or safety of individuals." We should not 
hesitate to take advantage of that flexibility and deference when it reasonably appears to be in the best 
interest of our students and institution that we do so. 

5. Both Ferpa and Hipaa, the Health Insurance Portability and Accountability Act, prohibit the 
disclosure of student medical records to anyone. Ferpa's handling of student medical records and its 
"Alphonse and Gaston" interplay with Hipaa are, without question, counterintuitive and difficult to 
understand at first look. To begin, Hipaa expressly excludes from the coverage of its privacy provisions 
any records that are subject to Ferpa. Ferpa in turn provides that "treatment records" — records created 
by medical professionals in the course of treating a student — are not subject to Ferpa. Back to Hipaa, 
which nevertheless excludes "treatment records" as well. 

But there's a hitch: Such records are exempt from Ferpa's restrictions only as long as they are not shared 
with anyone other than those involved in providing the treatment. To the extent they are shared with 
anyone else, they are subject to the same disclosure restrictions under Ferpa as any other student 
records. (Other medically related student records that do not involve "treatment," such as disability-
accommodation records or immunization verifications, are always subject to Ferpa and its general 
restrictions, and not to Hipaa.) 

The reason for that convoluted, backhanded definition is not that Congress wanted student medical 
records to go wholly unprotected, but, rather, that it didn't want them to be subject to students' near-
absolute right under Ferpa to "inspect and review" their own records. As long as such records remain in 
this Ferpa-Hipaa limbo, they are subject instead only to the typically more-limited state rules concerning 
when patients may access their own medical records. 

The net result is that medically related student records — whether "treatment" records or not — are never 
subject to Hipaa's privacy provisions, are always (really) subject to Ferpa, and are, for all practical 
purposes, treated no differently under Ferpa than any other student records. 

Campus medical professionals continue to be bound as well by whatever limits are imposed upon them 
by applicable state medical-confidentiality laws, but even those laws generally allow consultation with 
other medical professionals involved in treating the student, whether on or off the campus, and 
appropriate disclosures when deemed necessary to avert a serious threat to the health or safety of the 
student or others. Moreover, others on the campus who may have access to medically related student 
records generally are not subject to such state laws. They remain free to disclose those records to other 
college officials with a job-related need to know, in response to a health or safety emergency, to parents 
of a dependent student, in compliance with a subpoena, or in any of the other ways that Ferpa allows 
student records to be disclosed. 

6. The consequences of violating Ferpa are devastating, so the safest course is to disclose 
nothing. It is true that withholding student information is, almost always, "safe," at least as far as Ferpa is 
concerned. At the college level, the only person who ever has a legally enforceable right under Ferpa to 
know what is in a student's records is the student. All of the exceptions that permit broader disclosure are 
entirely discretionary, so there is no legal consequence under Ferpa in choosing not to disclose. 

Disclosing student-record information is, however, almost equally safe as far as Ferpa is concerned. In 
the 2002 case Gonzaga University v. Doe, the U.S. Supreme Court held that there is no private right of 
action under Ferpa. As a result, we cannot be sued by aggrieved students or others even if we stray over 
the line of permissible disclosure. Their only recourse is to file a complaint with the Family Policy 
Compliance Office. 

Moreover, while the enforcement tools in that office's arsenal are theoretically severe — potentially 
including the termination of federal support — Ferpa imposes no penalty whatever for making a single, 
honest mistake. Rather, it reserves its consequences only for institutions that have a "policy or practice" 
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of violating its provisions. Even then sanctions may be imposed "only if … compliance cannot be secured 
by voluntary means" — in other words, only if an institution engages in repeated, intentional violations. In 
the 34 years since Ferpa's enactment, the compliance office has reviewed hundreds of complaints, and 
has found numerous violations, but has never once terminated even a single penny of federal money. 

Nevertheless, Ferpa's "nuclear option" is frequently cited to limit or deny disclosure of student information, 
usually out of unwarranted fear of liability — and occasionally in an effort to cut off an opponent's policy 
argument in favor of disclosure. Instead of fretting about that extraordinarily remote threat, we should 
focus our discussions and decisions about disclosure on what is best for our students, secure in the 
knowledge that Ferpa gives us considerable room to do so. 

7. Ferpa is seriously broken and needs to be fixed. That is perhaps the biggest myth of all. There is no 
question that Ferpa can be frustrating and even paralyzing. Its numerous provisions can be confusing, 
simply by virtue of their sheer quantity. They occasionally seem to point to conflicting conclusions. All too 
often they appear to be nothing more than micromanaging. 

And yet Ferpa is actually quite flexible and forgiving. Only rarely does it restrict us from communicating 
about our students when we need to do so, and hardly ever does it compel communication about our 
students. It gives us considerable discretion to do what we, in our best judgment, think should be done. 
The consequences Ferpa imposes for good-faith mistakes are, in reality, little more than a gentle 
admonishment to learn from those mistakes and do better next time. 

The real problem with Ferpa is that its flexibility is not well or widely understood. But if that is the problem, 
making Ferpa even more complex, by grafting ever-more-detailed exceptions — and exceptions to 
exceptions — onto it, is unlikely to help. While no doubt well intentioned, the many calls and proposals for 
major substantive revisions to Ferpa in the aftermath of Virginia Tech would, if adopted, probably yield 
only more confusion — and more paralysis — rather than clarity and better decision making. 

Instead of trying to "fix" Ferpa, we should give it the respect it is due by learning what it actually provides, 
rather than relying on the myths we've heard about it. There is nothing to fear in Ferpa itself. 

Steven J. McDonald is general counsel at the Rhode Island School of Design. 
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